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Creating a Compelling Case for __________ [Fill in the Blank]

Search retrieval technology can make a significant, immediate and positive impact on dispute resolution and the administration of justice in the United States.  Nonetheless, few members of the legal community have embraced the power of search retrieval technology.  


Typical techniques applied by legal professionals to search large data volumes are at best inefficient and, at worst, faulty.  See George L. Paul and Jason R. Baron, Information Inflation: Can the Legal System Adapt?, 13 Rich. J.L. & Tech 10, http://law.richmond.edu/jolt/v13i3/article10.pdf   Applying current search retrieval principles appropriately in the context of large scale litigation can have dramatic results when compared to the usual litigation search strategies.  See Anne Kershaw, Automated Document Review Proves Its Reliability, Digital Discovery & e-Evidence, November 2005.  (Human review identified 51 percent of relevant data; automated search retrieval identified 95 percent of relevant data).  Perhaps some would say that search retrieval is not perfect and therefore not ready for “prime time”; but failing to employ search retrieval technology in large volume data litigation may be the case of “perfect” being the enemy of “good”.  Search retrieval is certainly good enough for many large data litigation matters today.  Yet barriers exist to the broad adoption of search retrieval technologies.

Even some of the most astute technology companies have struggled with adopting the disruptive technologies of the internet age.  See Clayton Christensen, The Innovator's Dilemma: When New Technologies Cause Great Firms to Fail, 1997.  Like all technology there are early adopters and laggards.  See Geoffrey Moore, Crossing the Chasm, 2002.  The legal community is often perceived as the quintessential “laggard” (which Moore also labels as “skeptics” in his description of the market’s technology adoption process).  This is hardly surprising since one of the bedrock principles of our legal system is “stare decisis et non quieta movere” which, according to Black’s Law Dictionary, means “[t]o adhere to precedent and not to unsettle things which are established”.  See Black’s Law Dictionary at 1261 (5th ed.1979) citing Ballard County v. Kentucky County Debt Commission, 290 Ky. 270 (1942).  This principle counsels incremental, cautious change applied to actual (not hypothetical) case.  Consequently, legal developments are often slow and random.  When disruptive technology tornados meet legal laggards, the laggards may be left in the debris field.

The disparity between legal and technological development cannot persist.  The expenses parties face in large data litigation are daunting.  The volume of litigation data are expected to grow exponentially in the very near future.  Forrester Research estimates that ediscovery technology spending will grow to more than $4.8 billion by 2011 to address the ever-growing litigation data volume.  Current technology has created the looming data deluge and technology will eventually dam the deluge. 


One can only speculate on the impact of the data deluge on the administration of justice and dispute resolution.  Unmeritorious disputes settle on account of the disruption and expense associated with collecting, analyzing and producing data in litigation.  The resulting non-merits based decisions are inconsistent with the philosophy of the rules that govern our legal proceedings.  For example, the Federal Rules of Civil Procedure set forth the objective in civil litigation of “just, speedy, and inexpensive determination of every action”.  Fed. R. Civ. P. 1.  The Federal Rules of Criminal Procedure have a similar objective: “to secure simplicity in procedure and fairness in administration and to eliminate unjustifiable expense and delay”.  Fed. R. Crim P. 2.

Search retrieval is not just an ediscovery or litigation technology.  Search is one of the hottest areas for venture capital financing today.  A quick Google search will reveal several multi-million dollar investments in search-related start-ups.  The reasons for these start-up investments are clear.  More and more companies are struggling with their enormous data volumes.  Enterprises must invest in data mining solutions to manage their most important corporate asset--data.  Former Hewlett-Packard CEO Lew Platt reportedly said, "HP would be better off if HP knew what HP knew."  Many corporations must rely on search retrieval technology solutions for business intelligence and data mining to “know what they know”.

What law firm with an information technology or intellectual property practice can afford to not understand this area?  Some firms or practitioners will ultimately specialize in search-related business transactions or litigation.  With this rapidly growing market and the core role that search retrieval tools will play in business, expert legal advice will be necessary.  Search technology disputes are bound to emerge and a command of search retrieval technology will be a competitive differentiator among attorneys engaged to resolve these disputes.

With these powerful market forces pushing technology through “tornado markets” it will only be a matter of time before search technology matures.  In time, the law will catch up.  There is no doubt that some years from now sophisticated search retrieval technologies will be applied routinely in massive data litigation.  It took more than five years to implement the amendments to the Federal Rules of Civil Procedure addressing electronically stored information.  Five years is light speed in legal time, but in internet time, when one year is a dog year, this seems like forever.  What is needed is a focused strategy to accelerate search technology adoption.

Why is it that few lawyers and jurists embrace search retrieval in the face of staggering costs and clear conflict with the procedural principles of our legal system?  Legal professionals are not genetic luddites.  To the contrary, many lawyers grapple with complex and intellectually challenging matters every day.  Trial attorneys pride themselves on their ability to master the most complex issues when required to defend their clients and present their case to the jury.  Furthermore, attorneys and judges are well-versed in addressing complex scientific evidence at trial.  See Daubert v. Merrell Dow 509 U.S. 579 (1993); Frye v. United States 293 F. 1013 (DC Cir.1923).  Attorneys are not afraid of technology; they are among the most aggressive adopters of state of the art wireless handheld technology, in some cases more rapidly than the highest of high tech companies.

Engendering search retrieval technology competence is simply is a matter of motivation.  Whether it is motivation to master the facts in litigation or the need to maintain a connection with their clients, if there is a compelling case, legal professionals will lead the charge.  The challenge is to create a compelling case for search retrieval.  Perhaps part of the problem is the terminology itself.  Even the term “artificial intelligence” conjures up futuristic images—something that is not in the here and now.  Words like “Bayesian” or “ontology” can be scary and the mere mention of statistical analysis sends grown men and women running for the hills.  In this case, words matter.  If your colleague said that she was working on an “internal combustion prime mover with fuel/air compression ignition using a rapid compression machine” your reaction would be probably be much different than she said she was working on her car’s engine.

Good trial lawyers are particularly adept at explaining complex matters simply.  It is that skill that should be employed to develop a search retrieval understanding among the bar.  The search retrieval discussion must go beyond ediscovery and litigation.  The focus cannot be simply “keywords are bad”.  To be compelling the subject matter needs a broader context.  The message must focus more on the upside rather than downside.

Legal professionals today understand business development and marketing.  Applying the most basic marketing principals, one must define the target market, tailor the message appropriately to the market and deliver the message to the market effectively.  One message or approach in one market may not work in another. Targets for the search retrieval market include primarily: outside counsel, in-house counsel as well as the growing number of technologists that support these legal organizations.  The outreach must be beyond the law firm’s litigation departments to the M&A and deal lawyers since the area is one in which they will need to use the tools, but also the business activities associate with information retrieval will be growing as well.

Continuing legal education of the bar is a natural delivery venue.  Search retrieval needs to be part of national and state bar CLE litigation and business programs.  An ABA working group should also be established to broaden the adoption of search retrieval technology.  Joining efforts with the Sedona conference and other such organizations to get the message out broadly also should be undertaken.  

The judiciary is a key target audience.  The administration of justice is an area of interest and programs associated with the National Center for State Courts, the National Judicial College, and the Federal Judicial Center.  Efforts to become part of the programs of these organizations should be a priority.  Of particular focus should be on Federal magistrate judges who often are called upon to manage discovery issues.


The legal community possesses the capacity to understand and employ search retrieval technology.  What is needed is some good old fashioned marketing to create a compelling case for ______________ [fill in the blank].
