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1 THE QOURT: od norni ng, everyone.

2 MR MROUTZ od norning, Your Honor.

3 MR MXEN od norning, Your Honor.

4 THE QORT: (kay. So Lynette will call our case.

5 THE ALERK 10 C 5711, Kl een Products versus

6 || Packagi ng Corporati on.

7 THE QORT: kay. Good norning, |adies and

8 [|gentlenen. V¢'re here for an evidentiary hearing, and this

9 || case has been referred by Judge Shadur. So wll the

10 || plaintiffs' lawers identify thensel ves, please.

11 MR M@ N od norning, Your Honor. Dan Mbgin on
12 || behal f of the plaintiffs.

13 THE GORT: H, M. Mgin WIlconme to (hicago.

14 MR M3 N Thank you very nuch.

15 MR FREED. Mchael Freed, Your Honor. Interim
16 || co-1ead counsel on behal f of the direct purchaser plaintiffs.
17 THE GORT: Thanks, M. Freed.

18 MR NCBS: Walter Noss, Your Honor, on behal f of
19 || plaintiffs.

20 THE QORT: H, sir.

21 MR WX¥N AK Robert VWzni ak on behal f of the

22 || plaintiffs.

23 THE QORT: ood norning, M. VWzniak. And for

24 || defendants will you identify -- we have seven defendants. So
25 [|wll each of the defendants -- |'mgoing to see if | can keep
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5
1 || peopl e straight here -- introduce yourself and what client you
2 || represent, please.
3 MR MROATZ od norning, Your Honor. Andy
4 || Marovitz for Tenple-Inland. |'mhere with Britt MIler as
5 || well.
6 THE GOURT: Thank you.
7 MR MKEOM! Good norning, Your Honor. Janes
8 || MKeown for International Paper, and ny col | eague Joanne Lee is
9 ||wth ne as wel |.
10 THE QOURT: And how do you spell Mss Bee's |ast
11 || nane?
12 MR MKEOM Lee, L-EE
13 THE QORT: Mss Lee. And you are for? |'msorry,
14 || M. MKeown.
15 MR MKEOM International Paper.
16 THE GQORT: International Paper. Gkay. Qur third
17 || defendant. od norning, Sir.
18 MR MENDEL: Scott Mendel for Cascades and Nor anpac.
19 THE CQORT: kay. Thank you.
20 MR NEUWRTH Good norning, Your Honor. Stephen
21 || Neuwirth for defendant Georgia Pacific. And |I'malso joined
22 || here today by JimF gliulo.
23 THE CORT: kay. Thank you. And next.
24 MR MCAREINS. &od norning, Your Honor. Mark
25 || MCareins on behalf of Rock Tenn. And | have to apol ogi ze. At
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6
1 || 11:30 | have to go to another nmatter before Judge (ol e, and
2 ||1'lI'l be turning over the baton on behal f of Rock Tenn to Joe
3 || S ders.
4 THE QORT: Ckay. You're leaving your case in good
5 || hands t hen.
6 MR MCAREINS. onpletely.
7 THE QORT: kay. M. Sders. WII you return to
8 ||us, or are you going to -- just going for a status?
9 MR MCAREINS. | hope to after probably you' re done
10 || wth lunch.
11 THE QORT: Ckay. Thank you. ood norning, sir.
12 MR ECHOLS ood norning, Your Honor. Barack Echol s
13 || on behal f of Packagi ng Corporation of Anerica. And | have wth
14 || me ny col |l eague Leonid Feller.
15 THE QORT: kay. M. Feller, thank you.
16 M. LEWS. ood norning, Your Honor. Rachel Lew s
17 || on behal f of \yer haeuser Conpany.
18 THE QORT: Ckay. Do you need to be at the table?
19 M5. LEWS No.
20 THE CORT: Are you sure?
21 M. LEWS. (h, do I? No, Your Honor.
22 THE CORT: Ckay. Yes. Wio's next? That's it.
23 || Ckay. Good. Ckay. And you all net our court reporter Tracey
24 || MmQul | ough.
25 Are there any pretrial natters or any prehearing
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1 || ratters anyone w shes to bring up?

2 MR FREED. Your Honor, Mchael Freed. | believe

3 ||this Friday we filed a notion for partial reconsideration of

4 || Your Honor excluding the testinony of Mss Tenny. W're

5 || perfectly prepared to wait for a ruling on that dependi ng upon
6 || what evidence defendants put into the record. But if Your

7 || Honor is prepared to rule on that, that is before you.

8 THE QORT: kay. So | think the record w se -- just
9 || one nonent .

10 (Brief pause.)

11 THE GQOURT: So since our |ast status at which we

12 || decided or | ordered that today's hearing was goi ng to proceed,
13 || the defendants volunteered to go forward this norning. W

14 || divided the tine 9 to 12:30 for the defendants, an hour break
15 || for lunch, 1:30 to 5 o'clock for the plaintiffs. W also, we
16 |[{also -- and | guess | just want to stress again that | think we
17 || have so much to do within the eight hours that all |awyer

18 || argunents, | amgoing to be avail able for argunent sone ot her
19 || day. Not today. And the scope of the referral from Judge
20 || Shadur is for all discovery.
21 SO we -- we're going to concentrate our efforts, |
22 ||think it is fair to say on the issue before the Gourt, is
23 || search nethod. There are three other issues. And | suggested,
24 |land it was really a strong suggestion that if your other issues
25 (| that were nentioned in the brief relate to the expert who's on
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1 ||the stand, you may want to ask a coupl e questions. But nothing
2 ||is going to be precluded, including Mss Tenny is her nane,
3 || right, the linguistics |ady?
4 MR FREED  Yes.
5 THE QORT:  kay.
6 MR FREED. | apol ogize for interrupting, but |
7 || neglected to advise you she is here and available to testify
8 ||today should it be determned that she can.
9 THE CORT: Wl I, here's what ny thinking was: A
10 [ the tine we set today's schedul e each of you had the five
11 || peopl e who are scheduled to testify today. You had their
12 || resunes. You had -- | think you' ve even exchanged reports wth
13 || each other. And what happened with Mss Tenny, who is a
14 || l'inguist, |I'mnot saying she may not -- we nay need her
15 || testinony. But | think in fairness there wasn't enough notice
16 || for today. And I'mnot precluding, |I'mnot precludi ng
17 || anything. Ckay. | just think we have our plate full on the
18 || eight hours today. And ny ruling was that she's not testifying
19 | today. That's all. Ckay. So if she does want to | eave.
20 Now, here's ny next suggestion. Wen | was on your
21 || side of the podiumand we had experts, the nornmal procedure is
22 || that experts are not excluded fromthe courtroom Because if
23 || at the end of the day | have questions, you have questions, |
24 (| think they shoul d hear the other people's testinony. Does
25 || anybody have an obj ection to that?
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MR MOAN No objection by the plaintiffs, Your
Honor .

THE GOURT: How about for the defendants?

MR MKEOM No objection for the defendants, Your
Honor .

THE QOURT: Ckay. And are your experts intending to
stay all day? That was kind of a scheduling question | had.

MR MROATZ Qurs are, Judge.

THE QORT: How about yours? Well, | guess they're
on this afternoon, so they better be, right.

MR MXN Yes.

THE QORT: Weéll, that's good. Ckay. Because then
because the -- when we designate a tine for the plaintiffs and
the defendants that's to do both direct and cross. So it would
be good if everybody were here if we have any cleanup at the
end. Ckay.

S plaintiffs, you want to call your first wtness,
pl ease.

MR M3 N The defendants, Your Honor.

THE QORT: |'msorry. The defendants, right. Doing
things alittle differently. H, sir.

MR NEUWRTH Thank you, Your Honor. Again this is
S ephen Neuwi rth.

THE QOURT: Thank you for sayi ng your nane agai n too.

MR NEUWRTH Thank you, Your Honor. And the first
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1 ||wtness called by the defendants is M. Kenneth Koch, K-OGH
2 THE QORT:  kay.
3 MR M@ N Your Honor, actually before M. Koch does
4 || testify.
) THE GORT:  Yes.
6 MR MIAN The Gourt nay recall that |ast week,
7 || perhaps Thursday, the plaintiffs filed a nenorandum regardi ng
8 || the testinony by experts invading the legal nmatters, testifying
9 || about |egal issues.
10 THE COLRT: R ght.
11 MR MXAN And part of that was addressed to the
12 || description, the very brief description that we recei ved of
13 | M. -- | think M. Koch.
14 MR NEUWNRTH  Yes.
15 MR MXAN M. Koch's testinony, where he
16 || indicated -- where M. Neuwirth indicated that M. Koch woul d
17 || be testifying about what we woul d consider to be legal natters.
18 ||| don't knowif the Court has had an opportunity to take a | ook
19 || at those pl eadi ngs.
20 MR NEUWWRTH Your Honor, | would just say that |
21 || don't believe anything M. Koch is going to be testifying to
22 || today constitutes a legal matter by any stretch. And certainly
23 || if objections need to be made during the testinony, they can.
24 (| But | think in advance of the testinony it woul d be prenature
25 || for the plaintiffs to assert that M. Koch is going to be
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1 ||testifying to legal nmatters.
2 THE GORT: Don't you think this whole hearing is
3 || about the interplay between | aw and science? | nmean in a way.
4 MR NEUWRIH \Well, certainly there is an issue of
5 || interplay between | aw and science, and we are | ooking forward
6 || to Your Honor's ruling on howthe |aw applies in this context.
7 || But | believe all of the witnesses for the defendants are goi ng
8 || to be testifying about factual issues that wll bear on your
9 || legal ruling.
10 THE QORT: So | think maybe what we shoul d do, |
11 || don't know howto do a pre -- this is kind of a -- this whol e
12 ||area is a newarea here in awy. So why don't you -- you have
13 [l aright to make an objection. $So you' ve got your -- you' ve got
14 || your record made. And | think we should take it all, let them
15 |{testify. And if we need to strike anythi ng based upon that
16 || type of objection, we can certainly do it afterwards. Ckay.
17 MR MA@ N \Very good, Your Honor.
18 THE GOURT: Thank you.
19 MR MIAN Andinthat regard since we're dealing
20 || primarily wth experts today --
21 THE CORT: R ght.
22 MR MIAN -- do we want to have a mld suspension
23 || of the rul e against | eading questions so we can nove this
24 || al ong?
25 THE CORT: Yes, | wanted to -- in fact, | wanted to
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1 || do that, and you are all preserving Daubert chal |l enges for
2 ||trial or for any other period here. Today is an evidentiary
3 || hearing that is educational and investigatory and hel pful to
4 |rulingon--1 don't think | even have a notion in front of ne,
5 || though. O do | have a notion? |Is there actually a notion?
6 || No.
7 MR M@ N You do not, Your Honor.
8 THE QORT: So | amdefinitely in newterritory here.
9 || Ckay
10 MR MXEN \Very good.
11 THE GOURT:  You' re not waiving anything. Ckay.
12 MR MO N Thank you. And in light of that we won't
13 || request to voir dire awitness. VeIl just reserve that.
14 THE CORT: R ght. Thank you. Gkay. kay, M.
15 || Neuwi rth.
16 MR NEUWRTH Thank you, Your Honor. Does Your
17 || Honor plan to have a procedure for swearing in the wtness, or
18 || can we j ust proceed?
19 THE GOURT: Oh. No, we're not that casual.
20 (Laughter.)
21 THE GORT: Yes. The oath hasn't left us.
22 KENNETH KOCH, DEFENDANTS' WITNESS, DULY SWORN
23 DIRECT EXAMINATION
24 || BY MR NEUWRTH
25 || Q Can you pl ease state your full nane for the record.
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1A Kennet h Charl es Koch.
2 || Q M. Koch, where are you currently enpl oyed?
3| A At KPMa
4 || Q And how | ong have you been at KPM5?
5 1A |'ve been at KPM5 for nine years.
6 [|Q And what is your current position there?
7 || A | lead our forensics technol ogy services practice in the
8 || southeast U S
9 || Q Now, you said you' ve been at KPMs for about nine years.
10 |} Gan you general |y describe your enploynent history at KPM>?
11 || A Sure. V¢ provide conputer forensic and el ectronic
12 || di scovery services for our clients in natters such as
13 || litigation, regulatory inquiries, and internal investigations.
14 || Q And has that been the focus of your work over those nine
15 || years?
16 || A It has.
17 || Q Tell ne what you did before you joi ned KPM5 ni ne years
18 || ago.
19 || A Prior tojoining KPM3 | was in the United States A r
20 || Force for 10 years.
21 || Q And what was your last positionin the Air Force prior to
22 || working for KPMZ?
23 || A M/ last position was a special agent and conputer crine
24 || investigator wth the Air Force (fice of Speci al
25 || I nvestigations.
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1||Q And how | ong were you at the fice of Speci al
2 || I'nvestigations?
3 |A For the last four years of ny tine in the Ar Force.
4 || Q And what was the nature of the work that you did in the
5 || Gfice of Special Investigations during that period?
6 || A | ran crimnal and counterintelligence investigations.
7 || Q And did that involve conputers and el ectronically stored
8 || i nformation?
9 [l A It did. | specialized in conputer crinme investigations,
10 [ and we did prinmarily work in conputer forensics area.
11 || Q (kay. And briefly what is your educational background?
12 || A | have an under graduat e degree i n managenent i nfornati on
13 || systens from Col orado Christian University.
14 || Q And in connection with the work you do on E discovery at
15 || KPM5 do you take any steps to stay current on devel opnents in
16 || the area of ES discovery?
17 || A | do. | try to keep up on ny reading, and | attend Legal
18 || Tech. | attend the Georget own Advanced E D scovery Institute
19 || in Novenber and various other conferences that nay cone up.
20 || Q Do you have any connection to the Sedona Conference?
21 || A | do. [|'ma nenber of the Sedona Conference.
22 || Q Now, at KPM5 are there any steps that are typically taken
23 || in matters invol ving discovery of ES?
24 || A Yes. Typically based on ny experience we woul d go out and
25 ||identify where potentially relevant ESI mght exist in the
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1 ||client's enterprise. And it's usually based on a |ist of
2 || custodians that's provided to us by counsel or the client. And
3 || based on that |list of custodians we mght try to go out and
4 || figure out, you know, where they store -- where they have the
5 || capability to save docunents and information. And then, and
6 || then gather the information that has been identified as needi ng
7 || to be gathered.
8 hce it's gathered we would put it through a process
9 ||to take, you know, the vast anounts of ESl and try to cull it
10 || down to sonmething a little bit nore neani ngful that you woul d
11 || then prepare to set up in a repository where counsel could cone
12 || in and review the docunents and ultinately nake their
13 || producti ons.
14 || Q Sois it correct that you just identified five basic
15 || steps? Ildentifying where the ES is |ocated, potentially
16 || relevant ESl, collecting it, having a process to narrow it down
17 || fromthe large set to a snaller set which can then be revi ened
18 || by attorneys and then ulti mately produced?
19 || A That's right.
20 || Q Ckay. And you nentioned at the start when you tal ked
21 || about this first step of identification custodians. Can you
22 || just flesh out what that neant.
23 || A Sure. Wually it's -- when we're handed a custodian list,
24 || i1t's usual ly, you know key enpl oyees at the conpany t hat
25 || counsel and/or the client think would be nost |ikely to have
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1 ||information that's responsive to whatever docunent request is
2 || out there.
3 IQ (kay. And the second step you nentioned was this
4 || collection step. Wiat happens in that step?
5 1A Vll, for all the data that's been identified, you woul d
6 || go out and gather that data and nake copies of it and col |l ect
7 ||it and ultinately start to prepare it to put into a repository.
8 || So you mght apply sone processes to it. You mght apply sone
9 ||filtering toit, including things |ike, you know, file type
10 || filters to say if you want to see all the e-nail and office
11 || type docunents for this matter.
12 And if you have a certain date range that you can
13 || work with, we mght apply date filters to that infornation too.
14 || And if you have certain keywords that you know that you want to
15 || look for to try to cull down that set alittle bit, we mght
16 || apply those keywords. And so we take a very |large anmount of
17 || ES and then cut it down to sonething a little bit nore
18 || meani ngful prior to having fol ks start the review
19 || Q So it sounds |ike you tal ked about the second and third
20 || step. The second step is the collection, is that correct?
21 THE GOURT: V¢ have an objecti on.
22 MR MOAN ['msorry, Your Honor. It's not an
23 || objection. [I'mjust having a little bit of trouble hearing the
24 || w t ness.
25 THE WTNESS: |'msorry.
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1 MR MOAN If | could just ask that that |ast part
2 || of that be repeated, the last part of his answer.
3 THE GORT: So, Mss MQul I ough, what's your
4 || preference? Mss MQllough, can you read that back.
5 (Record read.)
6 || BY MR NEUWRTH
7 || Q So it sounds |ike you were tal king about there the second
8 [|and the third step. And this second step, the collection, is
9 ||it correct that you take the ES fromthese custodi ans and
10 || literally collect it and put it in a |ocation where these
11 || processes you described like filters and keywords can be
12 || applied in the third step; is that correct?
13 || A That's correct.
14 || Q And when the ESl is collected, is it loaded into sone sort
15 || of platformfor doing the processing you descri bed?
16 || A It is. That's generally how you would set it up for sone
17 || sort of content review You d have to upload it into some sort
18 || of tool, sone sort of platform
19 || Q And in this third processing stage you nentioned that you
20 || mght apply date filters. You nentioned other steps you m ght
21 || take to take this broad set of ES and narrowit dow to
22 || sonet hi ng nore neani ngful, | think was your term And one of
23 || the things you nentioned was keywords.
24 What were you referring to when you sai d keywor ds?
25 || A Search terns that have been devel oped to identify things
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1 ||that are likely to be responsive to the issues that are under
2 || request.
3 || Q Are you famliar wth sonething called deN STi ng?
4 | A Yes.
5 Q And what is deN STing?
6 || A DeN STing is basically applying a filter to the data to
7 || renove any systemtype files that mght exist there, things
8 || that are generally not responsive.
9 |Q And what is the reason for these various types of
10 || processi ng steps you nentioned that you would do in this third
11 || phase?
12 || A Vel |, usual ly when you have a broad base col | ection, you
13 || end up wth quite a bit of ES that you would then want to cull
14 || down into sonething a little bit nore neani ngful before you
15 || then put it into a repository and have fol ks start to go
16 || through and review the infornmation, because you don't want them
17 || review ng things that are garbage and spending a | ot of noney
18 || there.
19 || Q And when you say garbage, what are you referring to?
20 || A Things that aren't responsive, just -- yes.
21 || Q And you then nentioned a fourth stage, which is once
22 || you' ve narrowed down the set of ES, | think you said it's then
23 || actually reviewed by attorneys; is that correct?
24 || A That's correct.
25 || Q And then the fifth stage you nentioned was fromthis
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1 ||reviewthere's a set of docunents to be produced?
2 || A Yes.
3 {1 Q kay. So let's turn nowto this case. Hw did KPM5
4 || becone involved in this litigation?
5 (A V¢ were contacted in May of 2011 by Gounsel Oh Gall wth
6 || an opportunity to put in a bid at Georgia Pacific to hel p them
7 [|wth their processing. They were |ooking for a processing and
8 || hosting vendor and al so sonmeone to help themw th the search
9 || capabilities. So we were able to put together a bid, and
10 JJultinmately we were engaged in that sane nont h.
11 || Q Now, you nentioned that you were contacted by Counsel On
12 | Gall. Wat is Gounsel h Gal | ?
13 || A Gounsel Oh Call is a firmthat provides attorneys, you
14 || know, as needed to corporate clients, and they al so have an E
15 || di scovery focus where they have a big E discovery revi ew teans
16 || and things |ike that.
17 || Q Is Gounsel On CGall a conpany that KPM5 has worked with
18 || prior to this natter?
19 [ A Yes, we have worked with themfor at |east the | ast year,
20 || and we' ve got several natters that we worked together wth them
21 || on across multiple clients.
22 || Q (kay. Now, you nentioned that you put in a bid. Wen was
23 || that bid submtted in this case?
24 A In My of 2011.
25 || Q kay. And just for clarification, I know you had
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1 || nentioned this briefly, but what was it that this bid that you
2 || put in May 2011 covered?
3 {|A Georgia Pacific was | ooking for a vendor to help themw th
4 || processing and hosting and search, searching the data. So that
5 |[|was the bid that we put in.
6 |Q Adisit fair to say that that was a bid that related to
7 ||the first three steps you nmentioned, the identification,
8 || collection, and processing of electronically stored
9 || information?
10 | A No. The data had already been collected. It was just to
11 || process and search and host the repository for the infornation.
12 || Q (kay. So this was a bid related to the process of taking
13 || a broad anmount of ESI and narrowing it down to a snaller set to
14 || be revi ened?
15 || A That's correct.
16 || Q And you said KPM5was ultimately retained. And when was
17 || that retention?
18 [[A In My of 2011.
19 || Q And at the tinme that KPMcGwas retained in May of 2011 did
20 || KPMG offer its clients any particular platforns? You had
21 || nrentioned earlier that platforns are used in this processing
22 || phase to upload the data and work wth it, the data and the ES
23 || general ly.
24 Dd KPMGin My 2011 offer its clients any particul ar
25 || platforns for this purpose?
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1|A V¢ did. Ve offered D scovery Radar, which is al so known
2 |las DR which is our own platform And we al so offered
3 [|AQearwell at that tine, which is a comrercial platform
4 || Q And why was KPM5 of fering AQearwell toits clients?

5 THE CORT: Wait. | have a question. 1Is a platform
6 || a search net hod?

7 THE WTNESS. It's the tool, ma'am that we woul d

8 [|load the data into. And it would be the tool to be able to

9 || apply searches, but also ultinately to be able to revi ew sone
10 || of the information as well.

11 THE CORT: Al right. And the two that you were

12 JJusing at that tine was dearwell and what el se?

13 THE WTNESS. D scovery Radar.

14 || BY MR NEUWRTH

15 || Q And | believe you said DO scovery Radar was a KPM5

16 || proprietary product ?

17 || A Yes, it's our proprietary platform A so called DR

18 | Q And so what was the reason that in My 2011 in addition to
19 || your own product KPMs was al so offering dearwel | ?

20 || A Vel [, we definitely |ike our own product, of course. But
21 || we al so want to have sonething that's commercially avail abl e
22 || that other folks like in the industry, and so we'll always have
23 || a coomerci al product available as well. And we go out and do
24 || the research to figure out what's sort of best in class and

25 || then nmake our decisions as far as sort of what's best in class
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1 || and then what the najority of the industry |ikes.
2 And we decided that we woul d start hosting A earwel |
3 || several years ago. | can't renenber when we actually started,
4 || but we've been hosting it ever since.
51| Q And as of May 2011 was it still KPM5s viewthat dearwell
6 || was best in class, as you have sai d?
7 || A Yes, we have run several engagenents through dearwell and
8 || had very good success withit.
9 || Q Now, are you famliar wth sonething called the Mgic
10 || Quadrant ?
11 || A | am
12 || Q And what is the Magi ¢ Quadrant ?
13 || A V¢l |, froman E discovery perspective the Magi ¢ Quadrant
14 || was Gartner's assessnent this past year of E discovery vendors
15 || that are out there.
16 MR NEUWRIH (kay. Your Honor, if | could nmark for
17 || identification as Defendants' Exhibit 1, we have the Gartner
18 || report, the Magic Quadrant report that the wtness just
19 || referred to. If | nmay hand a copy to the w tness.
20 THE COURT: Surely.
21 MR NEUWRTH And | al so have copies for opposing
22 || counsel and for Your Honor.
23 THE GOURT: Thank you.
24 MR MOAN My | just note for the record, Your
25 || Honor, we have not seen this before.
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1 MR NEUWRTH My | approach, Your Honor.
2 THE GQOURT: Yes. Thank you.
3 MR NEUWRTH ['mgiving the narked copy to the
4 ||wtness, and | al so have copies for the court reporter and for
5 || Your Honor.
6 || BY MR NEUWRTH
7 || Q Now, if I could, can you just tell me what it is that |'ve
8 || just handed to you.
9 || A It's the Magi c Quadrant for E di scovery software.
10 || Q And is there a date on this docunent ?
11 || A May 13th, 2011.
12 || Q And is this the report by Gartner that you were referring
13 || to in your prior answer?
14 || A Yes.
15 MR NEUWRTH |If there's no objection, Your Honor,
16 || we woul d nove for the admssion of this document as Defendants'
17 || Exhibit 1.
18 MR MXAN My we reserve objection, Your Honor.
19 THE GORT: Yes, until after cross.
20 MR NEUWRIH That's fine, Your Honor.
21 || BY MR NEUWRTH
22 || Q I'd like you, if you could, to turn to the second page of
23 || this docunent. And do you see that there is a chart on the
24 || upper right side of that page?
25 || A Yes, | do.
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1||Q Can you tell ne what that chart is.
2 || A Sure. That's the results of the assessnent and where they
3 || pl aced the different vendors.
4 || Q And based on your review of this chart, where does
5 ||Qearwell fall in the assessnent by Gartner of E discovery
6 || sof t ware?
7| A Qearwvell is in the | eader area.
8 || Q And how does the | eader area conpare to the other areas on
9 ||this chart?
10 | A The leader area is definitely the ones that are on top,
11 || the ones that understand the narket and are very wel | respected
12 || out there.
13 | Q And is the Magic Quadrant report sonething that you in
14 |} your work at KPMG val ue?
15 || A Yes, it is.
16 || Q Now, are you famliar wth the termanalytics as it's used
17 ||wth respect to E discovery platforns?
18 || A Yes, | am
19 || Q And what is your understanding of the termanal ytics?
20 || A There's a lot of different types of anal ytical tools that
21 || can be used to help do things |ike group |ike docunents
22 || together. Sone of the anal ytics that have been devel oped over
23 || the past years have been able to group |ike docunents together
24 || based on their content. There's also anal ytics that allow you
25 || to analyze e-mail and pull out certain web domains. There's
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1 || analytics that allowyou to put e-nmail threads together in
2 || their context so you can get through, you know, the data a
3 ||little bit easier.
4 || Q Now, did the version of Qearwell that KPM5 nade avail abl e
5 || in May of 2011 include any features that had anal ytics?
6 || A It did. It had several of those features that | just
7 || rentioned. The topics feature is one that can group |ike
8 || docunents toget her based on their subject. It has a threading
9 || feature. It has very robust domain analysis to pull out
10 || different domains and things |ike that.
11 || Q Now, you just said that this topics feature can group
12 || docunents together by their subject. And earlier you had
13 || referred to anal ytics as groupi ng docunents together based on
14 || their contents.
15 Is the topics feature able to group docunents based
16 || on their content?
17 || A Yes, it analyzes the content and groups themtoget her.
18 | Q And you had al so nentioned e-nmail threading. Wat is
19 || that?
20 || A It's where you can take a chain of e-nmails with the
21 (| replies and the forwards and put the thread together and see it
22 || sort of inits context.
23 || Q And is that sonething that the AQearwell programthat was
24 || avail able in May 2011 was abl e to do?
25 (| A Yes.
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1||Q VWre there any other features of Aearwell that you woul d
2 || put in the anal ytics category?
3 |A It can anal yze again, you know, dorai n nanes, e-nail
4 || addresses. It's got several, several tools. | can't renenber
5 ||themall off the top of ny head, but they're right there on the
6 || web site.
7 || Q Now, | think you knowthat in this litigation the
8 || plaintiffs are using the termcontent based advanced anal ytics
9 |lor GBAA  Prior to this litigation had you in your professional
10 || experience or otherw se ever heard the termcontent based
11 || advanced anal ytics or CBAA?
12 || A | hadn't heard that specific termbefore this case.
13 || Q Now, do you have an understandi ng of what content
14 || anal ytics refers to?
15 || A VeI, | think generally it refers to what | described
16 || before in being able to group |ike docunents together, analyze
17 || the content of the docurments and then group |ike docunents
18 || together. And | saw sone of the letters fromthe plaintiffs
19 || when they were describing content based advanced anal yti cs.
20 || And it seened to go between the technol ogy that allows you to
21 || group those |ike docunents together, and then also later on in
22 |[the letter it seened to start tal king about sonme of the newer
23 || technol ogy that's out there that's coomonly referred to as
24 || predictive coding.
25 || Q And what is predictive codi ng?
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1A Predictive coding is a fairly new technol ogy that wll
2 [lallowa nore senior trained attorney with a good grasp of the
3 [|issues to sit down and start to train the software as to what's
4 || responsi ve and what's not responsive. And the software watches
5 || these actions, and after a while it gets to a point where it
6 || understands and becones stabl e so that you can apply those
7 || across the entire popul ation.
8 || Q How exactly is it that an attorney trains the software?
9 || A By literally sitting down and nmaking judgnent calls on a
10 || sanpl e set of docunents to say this is responsive, this is not
11 || responsi ve.
12 || Q So the attorney takes docunents, deci des which ones are
13 || responsi ve and which aren't, and shares those decisions wth
14 || t he sof tware?
15 || A That's correct.
16 || Q And the software | earns fromthose deci si ons?
17 || A Yes, that's right.
18 || Q And is it correct that those decisions that the attorney
19 || i s maki ng about whi ch docunents are or are not responsive are
20 || subjective decisions by the attorney?
21 || A Absol ut el y.
22 || Q And so those subjective decisions are then shared with the
23 || software, which | earns fromthose subjective choices, is that
24 || correct?
25 (| A Yes.
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1||Q Now, does KPMG of fer predictive coding at the present
2 || tine?
3 |A V¢ do. In our latest version of D scovery Radar we have
4 || i npl enented Equi vio Rel evance into the back end of it, so we've
5 || got the capability to provide sone of the -- what's comonl y
6 |[|[referred to as predictive coding. And we call it software
7 || assisted first review
8 || Q Now, you said that KPM5 offers this at the present tine.
9 || Wen did KPMG first nake this type of predictive coding feature
10 || available to clients?
11 || A V¢ first rolled it out in Septenber of |ast year.
12 || Q And that's Septenber 20117
13 || A That's correct.
14 || Q And so that's four nonths after you had been retained in
15 || this case by Georgia Pacific in My of 2011, is that correct?
16 || A Yes, that's right.
17 || Q Now, in May of 2011, just to be clear, did the KPM5
18 || software that you were offering include any of this, any of
19 || these predictive coding features?
20 || A No. VW didn't have that until Septenber.
21 || Q And so at no tinme prior to Septenber were they avail abl e?
22 || A Gorrect.
23 || Q (kay. And does the DR 4 predictive coding feature work
24 || the way you described predictive coding to work with an
25 || attorney naki ng choi ces and sharing that information wth the
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1 || software?
2 || A It does.
3 IQ And what is the benefit in your view based on your
4 || experience of using predictive codi ng?
S ||A Vel l, | personally don't have any natters that are using
6 || the capability yet, but we do have sone at KPM5 and we're --
7 ||it's still pretty new But what we're hoping is that it's
8 || going to save a lot of noney on the reviewend. So instead of,
9 || you know, first taking that broad set of ES and once you kind
10 [J of cull it down to sonething neani ngful, apply your date range,
11 || your keywords, your file types, and you get that down to
12 || sonething a little bit nore nanageabl e. |Instead of then just
13 || having a teamof attorneys do this first pass review, we can
14 || apply sone of this technol ogy and hopeful | y save sone of the
15 || costs of the review
16 || Q S0 just to be clear --
17 MR MOAN Your Honor, objection. In light of the
18 || wtness' admssion that he has no experience in using this
19 || technology, I'd like to nove to strike the prior testinony.
20 MR NEUWRIH | think we can clarify this, Your
21 || Honor. | don't think the wtness said he has no experi ence
22 ||wth this technology. It's something that's offered by KPM5
23 || And | think we can establish that he's famliar wth it and
24 ||involved in offering it toclients. | think what he said was
25 || that at the present tine he wasn't working on any natters where
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1 ||aclient had chosen to use it.
2 MR MOAN Vell, | believe the record will reflect
3 ||that M. Koch testified that he has not worked on any
4 || engagenents that have used this technol ogy.
5 THE QORT: Al right. Soin the spirit of what |
6 || said before about we're going to let nost things inand |'1]
7 || figure it out afterwards, why don't you ask these questions
8 || agai n about his personal experience.
9 MR NEUWRIH Sure.
10 THE GOURT: Maybe his training, maybe his know edge.
11 || Maybe he read an article.
12 MR NEUWRIH Sure.
13 THE QORT: | don't know what it's based on. (kay.
14 MR NEUNRTH Ckay.
15 THE QORT: | think it's called foundati on.
16 MR NEUWRIH Sure.
17 || BY MR NEUWRTH
18 || Q So, M. Koch, do you feel famliar wth the features, the
19 || predictive coding features that KPM5 now offers inits
20 || proprietary platforn?
21 || A | do. 1've been involved in discussing it wth ny clients
22 || and provided denos to clients with this software. And we j ust
23 || haven't had any takers yet.
24 | Q And as this product cane to narket did you famliarize
25 || yourself with it? Wre you trained in howit operates, and do
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1 || you feel confortable that you understand exactly how it works?
2 || A Yes, | do. And ny teans that run the day-to-day
3 || operations have been through the training for it. Again, we
4 || denonstrate this software and we're actively talking to our
5 |clients about using it. It's just -- it's fairly new
6 || Q Rght. And this new software, just to be clear although
7 ||you are famliar with it and you said you' ve denonstrated it to
8 |[clients, as of the present tine have any clients of your
9 || sout heast regi on busi ness chosen to use this new -- these new
10 || predictive coding features?
11 |[A  Not yet.
12 || Q And are there any clients of KPM5 throughout the Uhited
13 || Sates that have chosen to use it?
14 || A Yes. There are a couple of nmatters that we have using the
15 || predictive coding capabilities right now
16 || Q Now, when you say a couple of natters, is it fair to say
17 || that that's probably five or fewer?
18 || A It's fewer than five.
19 || Q And how nany natters -- how nany E di scovery natters does
20 || KPM5typically handl e throughout the Lhited States at any poi nt
21 || in tine?
22 || A V¢ have hundr eds.
23 || Q And so at the present tine there nay be a few, |ess than
24 || five of all those hundreds of matters where clients have chosen
25 || to use those predictive coding tools, is that correct?
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1|A It issofar. Again, we just rolled it out in Septenber,
2 || and we're very hopeful that, you know, many nore people are
3 |lgoing to start using it in the future.

4 || Q Rght. Now given that you're famliar wth this and

5 || given your obvious famliarity based on what you testified

6 || earlier about matters involving search terns, can you tell us
7 || what you see -- just now that we have gone over your background
8 ||wth this, can you just tell us what you see as the potenti al

9 || benefits of using these predictive coding features.

10 || A Yes. So the sane as | said last tine. Ve think that it's
11 |l going to be able to help clients save a lot of noney on the

12 || review end, to where instead of having a |arge teamof sort of
13 || first pass review fol ks going through the docunents, that this
14 || mght be able to be applied to save sone of that time and

15 || noney.

16 || Q Now, just to be clear, you' re tal king now about review

17 || which was that fourth stage of the five you described. This is
18 || where attorneys | ook at docurments that have been identified as
19 || potentially responsive and reviewthem is that correct?

20 (| A That's correct.

21 || Q And what you're saying is that this predictive coding

22 || software can be involved in doing that reviewrather than hunan
23 || beings, is that correct?

24 || A That's correct.

25 | Q Andthat's why it woul d save noney?
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1A Yes.
2 || Q Now, interns of the earlier stages where you take a broad
3 ||set of ES and cull it down, is the KPM5 predictive codi ng
4 || software being used instead of search terns for the purpose of
5 || culling down a broad set of ES to somethi ng nore narrow?
6 || A |"'mnot aware of any natters now where they' re using the
7 || predictive coding capability instead of search terns. The
8 [|matters that |'maware of they have culled dow the | arger set
9 ||of ES with sonme terns prior to applying the predictive coding
10 || to hel p on the review side.
11 || Q Now, putting aside the benefit of costs, have you found
12 || based on your work at KPMG or otherw se that predictive codi ng
13 || woul d be better at |ocating potentially responsive docunents
14 || than search terns?
15 MR MOAN pjection, Your Honor. At this point
16 ||we're far afield of the wtness' --
17 THE QORT: kay. | nean, not only has he not done
18 ||it, the conpany hasn't done it. Nobody -- | nean, | guess what
19 || he said is -- | don't know what he's basing this on. | nean, |
20 || nean, this is a real foundation probl em here.
21 MR NEUWRIH Yes, well, let ne see --
22 THE CORT: Even for -- okay. | nean it's kind of
23 ||ironic that the plaintiffs are objecting when he's sayi ng how
24 || wonderful predictive coding is, but that's their -- you know
25 || that's kind of what happens at hearings. Ckay.

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Koch - direct by Neuwirth 34
1 MR NEUWRIH Well, let ne seeif | can do this a
2 || different way.
3 THE GOURT: But on this specific question -- all
4 |[right. Try it again.
5 MR NEUWRIH | can ask it a different way.
6 || BY MR NEUWRTH
7 || Q You're involved in the nmarketing -- you' ve described that
8 || you' re involved in narketing predictive coding to clients,
9 || correct?
10 || A Yes.
11 || Q In nmarketing predictive coding to clients have you tol d
12 || clients that predictive coding is better than search terns for
13 || taking a broad set of ES and narrowng it to what you
14 || described as a nore neani ngful set to be revi ened?
15 THE QORT: |1'mgoing to object to that. | mean,
16 || honestly, what he is saying in a narketing -- | nean, | --
17 MR NEUWRTH Vell, | think what we're trying to do
18 || is determne whether the advantages -- what he considers to be
19 || the reason to use predictive coding, which | think is different
20 || fromwhat the plaintiffs are saying are the reasons to use
21 || predictive coding. And all we're trying to do is establish
22 || what those are.
23 THE QOURT: | think one question you could ask that |
24 || have a question of, M. Mgin, isis this newsoftware -- in
25 || the review portion, in step one or step two, are they doi ng
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1 || word search; or is it all analytical search? And thenis it
2 || word search or departnent search? Those are the issues in this
3 || case here. | nean, what he really is telling sonebody in a
4 || marketing setting is really different than here.
5 MR NEUWRIH W, that's fine --
6 THE GORT: Now, M. Mgin, is that question -- do
7 || you have an objection to ny question?
8 MR MOAN | don't, Your Honor. But just to confuse
9 [[the matter as nmuch as | possibly can.
10 THE QORT:  kay.
11 MR M@ N Ve have no objection to M. Koch
12 || di scussing KPM5s narketing. M objection was the hearsay t hat
13 || was inherent in what M. Neuwi rth was trying to bring out, and
14 || that M. Koch had gone far afield of his admtted | ack of
15 || expertise. But as to the narketing, if they want to di scuss
16 || that, we do not object, Your Honor.
17 MR NEUWRTH | don't think there's been any
18 || admtted | ack of expertise. | think M. Koch described his
19 || famliarity wth the software. The only issue is how nuch it's
20 || been used so far, and | think he's established that it's a new
21 || software that's just cone to narket. And all | was trying to
22 || do -- he explained that the nmain advantage | think was cost
23 || savings at the review phase. So | think | can ask your
24 || question and get directly to the point and nove on.
25 THE GOURT: Thank you.
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1 || BY R NEUWRTH
2 || Q And the questionis, is this software sonething that KPM5
3 |lis using to do these earlier phases of identification and
4 || culling down of the broad set of ES to sonethi ng nore narrow
5 |for is it being used for the revi ew phase?
6 || A It's being used for the review phase. Not necessarily for
7 || search and retrieval.
8 || Q And what is being used for search and retrieval ?
9 [l A Vel [, in ny experience --
10 MR MXAN (pjection, Your Honor. | believe the
11 |fwtness testified that he was not involved in the search and
12 || retrieval inthis case. So again, we're well beyond his
13 || personal know edge.
14 MR NEUWRTH No. No. He's testified -- we can go
15 || over what KPM5did in a mnute, but he's nade clear what we're
16 || talking about nowis this phase of taking the broad set and
17 || narrow ng it down, which he described as the third phase of the
18 || processi ng, which he said he was invol ved wth.
19 THE WTNESS: That's correct.
20 MR NEUWRTH This is just a question about what
21 || KPMGis doing, which | think the witness has said he's famliar
22 || wi th.
23 THE GORT: | want to hear the answer to this.
24 MR NEUWWRTH Thank you, Your Honor.
25 THE GOURT: Thank you.
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1 THE WTNESS: |'msorry. (Can you repeat it again.
2 || BY R NEUWRTH
3 IQ | think Judge Nol an had such a good question, which I
4 ||repeated. But let me doit one nore tine.
S ||A Al right.
6 || Q s KPMG-- | think you said that KPM5is using this for
7 || the reviewphase. |Is KPMGusing this -- you said it's not
8 ||using this software for the process of narrow ng the broad set
9 |lof ES to a snaller one for review And the question is what
10 ||is KPM5 doing to narrow down the broad set to a nore narrow one
11 |} in cases where this new software is being used for the review?
12 | A In ny experience the way to narrow down a | arge set of ES
13 || has been to apply certain filters. So date range, file type,
14 || and keywor d.
15 || Q And keyword you nean search terns?
16 || A Yes, search terns.
17 || Q (kay. Now, what was the role that KPM5 played in this
18 [ case in &P s, Georgia Pacific's process of taking a broad set
19 || of ESN and narrow ng it down to a nore neani ngful set?
20 || A V¢ processed data and hosted it in Qearwell, and hel ped
21 [|to -- helped in the search and testing of the search terns by
22 || appl yi ng those searches that were provided to us in d earwell
23 || and then providing -- we woul d provide the results, the hit
24 || count results. And then they woul d go back and nake sone
25 || nodi fications and provide us with updated search terns as they
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were sort of tuning themup. And then we woul d apply those and
sort of back and forth.

And what was your personal role in this process?

' mthe engagenent partner responsible for the engagenent.
Now, when did this process begin?

In May of |ast year.

Now, based on your personal experience, are there any

potential problens wth using search terns to segregate out

© O N o o A~ W N P
o » O >» O

potentially responsive ESS froma |arger universe of ES ?

10 || A Absol ut el y.

11 || Q And what are those potential problens?

12 || A Vel 1, you could mss things by not having a very good

13 || keyword list or you could have a keyword list that is going to
14 || bring back a ot of false positives and cost a | ot nore noney
15 || to get through and have a ot of junk in the data set.

16 || Q (kay. And were any steps taken here in the Georgi a

17 || Pacific process to address these potential probl ens?

18 || A Yes, there were several iterations of key terns that we
19 || applied and provided hit results back so that they coul d be

20 || tweaked and tuned up to make sure that they were confortable in
21 [[the end with the results that were comng out of the data from
22 || the keyword -- fromappl yi ng the keywords.

23 || Q And was the topics function of AQearwell, this anal ytics
24 || function you tal ked about, used in this process?

25 || A It was. They used it in both the data that was returned
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1 || fromkeywords and the data that wasn't returned from keywords
2 ||to test and | ook through to determne if there shoul d be any
3 || other keywords that they mght want to apply.
4 || Q So you' re saying that it was applied to the set of
5 || docunents that was hit by the key terns as well as the
6 || docurents that were not?
7 || A That's correct.
8 || Q But the topics function was used on both. VWére there any
9 || other steps that were taken to address these potential problens
10 || that could occur with search terns?
11 || A Yes. There were tests run of the data that was not
12 || returned by the keywords, and they called that the null set.
13 || So they ran tests in -- by pulling random sanpl es of that
14 || information fromthe docunents that weren't returned fromthe
15 || keywords to test to see if they had any errors and see if they
16 || needed to add any ot her keywords to their keywords.
17 THE CORT: | have a question. A null set, NUL-L,
18 || Mss MQul | ough, what does that nean?
19 || BY R NEUWRTH
20 || Q Can you descri be what that neans?
21 || A Sure. The null set -- when you have the list of keywords
22 || and you apply the keywords to the data, it brings back certain
23 || files that hit on the keywords. Everything else that's |eft
24 || behind, that's what we have been calling the null set. So the
25 || things that did not hit on the key words.
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1 THE GORT: And then say again what -- so then when
2 || you get a set of null set, then what did you do wth the null
3 || set?
4 THE WTNESS. They went in and pul | ed random sanpl es
5 || of docunents fromthat null set to test to see if there were
6 || any other words that they should be adding to the keyword |i st
7 || to bring back any docunents that nmay have been responsi ve but
8 || not captured by the keyword list that they al ready had.
9 || BY R NEUWRTH
10 || Q And that was done including wth the topics feature?
11 || A That's correct.
12 || Q That anal ytics tool in dearwell?
13 || A Yes.
14 || Q And was there al so testing done of the randomsanple to
15 || see whether or not docunments that were responsive were endi ng
16 lup inthe null set as a result of the search terns?
17 || A Yes, that was the -- what | just went through a second
18 || ago.
19 Q@ And--
20 THE GQOURT: | have another question. Wat's the
21 || difference between a topics function and a keyword?
22 THE WTNESS: The topics function is an anal ytics
23 || function that can anal yze the docunments and group |ike
24 || docunents toget her based on their content. And the keywords
25 ||is --

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Koch - direct by Neuwirth 41
1 THE GORT: | know what keyword is. So topic is nore
2 || than one word?
3 THE WTNESS.  Yes, it's nore of an anal ytical tool.
4 THE QOURT: kay. But it includes nore than a
5 || keyword.
6 THE WTNESS:  Yes, na' am
7 THE QORT:  Ckay.
8 || BY MR NEUWWRTH
9 || Q And, in fact, it would look at the entire subject natter
10 || of the docunent and conpare that to subject matter in other
11 || docunents, correct?
12 || A It woul d.
13 || Q And that was a function in dearwel | ?
14 || A Yes.
15 || Q And do you understand if any other steps were taken in
16 || this process to address the types of problens that can cone up
17 ||wth search terns?
18 || A Vel [, | do know that they got input fromother defendants
19 || on the keyword list and also fromthe plaintiff as well.
20 || Q And what was the nature of the feedback that was recei ved
21 || fromthe plaintiffs?
22 || A They sent a letter. | renenber seeing a |letter where the
23 || plaintiffs had a whole |ist of keywords that | think they
24 || pointed out that G2 had not considered. And so we took a | ook
25 ||at that letter and then added, | think added sone keywords from
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1 ||that Iist that they provided.
2 MR NEUWWRTH My | approach, Your Honor, wth a --
3 THE GORT:  Yes.
4 MR NEUWRTH | amhanding for identification
5 || Defendants' Exhibit 2 to the wtness. If | nay approach.
6 || BY MR NEUWRTH
7 || Q And what is it that | have given to you, M. Koch?
8 || A The plaintiffs' prelimnary anal ysis of defendants' first
9 || sets of proposed search terns.
10 || Q And is this what you were referring to when you said that
11 || there had been feedback provided by the plaintiffs on the
12 || search termlist?
13 || A Yes.
14 MR NEUWRTH And, Your Honor, | understand you're
15 || reserving on entry into evidence. V¢ wll nove for entry into
16 || evidence, but we will understand that Your Honor reserves.
17 || BY MR NEUWRTH
18 || Q Now, what was your reaction to this docunent upon
19 || receiving it?
20 || A V¢l |, we [ooked at the docunent and it seened to take
21 || issue with, wth the keywords in general and provided a |ist of
22 || things that weren't considered by G-
23 | Q And did you find that the suggestions that the plaintiffs
24 || had provi ded were hel pful ?
25 || A Vel [, it probably woul d have been a little bit nore
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1 || hel pful to say here's -- you know, here's definitively what we
2 || think you shoul d add froma keyword perspective. Sone of the
3 || things they list on here that weren't, you know consi dered
4 ||include things that are pretty broad and you mght find, you
5 || know, in soneone's signature file at the end of their e-nail,
6 || which could potentially return like every e-nail. So for cell
7 || and nobil e and fax and e-nmail and things like that, you know, |
8 || have that at the bottomof every e-nail on ny signature bl ock.
9 || Q But was any use nmade of these suggestions by the
10 || plaintiffs?
11 || A Yes, we did end up using a couple of the words out of the
12 || list to add to the overall keyword |ist.
13 || Q (kay. And ultinately what was the nunber of hours that
14 || KPM5 personnel devoted to this process at Georgia Pacific of
15 || taking a broad set of ES and narrowng it dow to a nore
16 || meani ngful set for review?
17 || A V¢ sent al nost 500 hours.
18 || Q Now, | take it you are aware that the plaintiffs at this
19 || poi nt have been suggesting that the search termprocess here
20 || shoul d be replaced with a content based anal yti cs approach?
21 (| A | am
22 || Q Based on | earning that, has KPM5 recommended to Georgi a
23 || Pacific that it abandon this search termprocess that has been
24 || inpl enented and i nstead use a content based anal yti cs approach?
25 (| A No. | think the nost inportant thing about using any kind
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1 || of search capability is howyou test it and howyou QC it in

2 ||the end to be confortable with the results.

3 IQ By QC what do you nean?

4 || A Quality control testing. Testing the results.

5 | Q And based on your invol venent and KPM5 s i nvol verent, do

6 || you feel that the process that -- well, what is your view of

7 || the process that Georgia Pacific has inpl enented here through
8 || its search term net hodol ogy?

9 || A Sure. | thought it was very thorough, very robust. There
10 || were several iterations of search termdevel opnent, and they
11 || tested and went back and tuned up the keywords several tines.
12 || And, you know, quite honestly that's nore than | see in a | ot
13 || of the cases that |'mdealing wth. Alot of tines they'll
14 || just -- both sides wll agree to sone key terns that really
15 || haven't been tested a lot and bring back a | ot of garbage. And
16 [ this was a fairly thorough process.

17 || Q And so given --

18 THE GORT: Ckay. W have --

19 MR MXAN WlI, I"'mgoing to object, Your Honor --
20 THE GORT:  Yes.

21 MR MOAN --inlight of the fact that the w tness
22 || has already testified that he has no experi ence what soever wth
23 || the technol ogy that he's now criti quing.

24 THE CORT: Wait. | thought he was critiquing what
25 || he did.
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1 MR MXAN No, he just said --
2 THE GORT: | thought this was pretty self-serving
3 || that he thought he did a pretty good job. But you go right
4 || ahead. But that's what | thought he was critiquing right now
5 MR NEUWWRTH Thank you, Your Honor.
6 THE GOURT: Not anal ytics.
7 MR NEUWRTH Thank you, Your Honor.
8 THE GOURT: Wasn't that your question?
9 MR NEUWRIH M question was what was his view of
10 |} the process --
11 THE GORT: DO d he do a good j ob.
12 MR NEUWRIH -- that was done here. CQorrect.
13 THE GORT:  Yes.
14 || BY MR NEUWRTH
15 || Q And so given that KPM5 now has this new -- these new
16 || features, these predictive coding features, why aren't you
17 || recommendi ng that Georgia Pacific use those instead of the
18 || nethodol ogy that it's put into place?
19 || A Véll, | would love Georgia Pacific to use our new tool .
20 || That woul d be fantastic. But the way we sort of go to narket
21 [|wth our tool is a cost savings neasure around hel pi ng save
22 || noney in the review phase. And (P s al ready done the revi ew of
23 [|[the majority of the data, so there woul d be no cost savings.
24 || Q Now, when you say a reviewof the najority of the data,
25 || what are you referring to?
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1A Al the docunents that they have in their repository.
2 || Q And so you tal ked earlier about the five steps. That the
3 || first three involved taking the broad set of ES and narrow ng
4 ||it down. The fourth step that you nentioned is actual |y
5 || reviewng that narrowed set of ES that energes fromt hat
6 || process.
7 Are you saying that those docunents have al ready been
8 || revi ened?
9 [l A Yes.
10 || Q And t hey' ve been revi ewed by hunan bei ngs?
11 || A Yes, that's correct.
12 || Q And do you know roughl y what percentage of those docunents
13 || have been reviewed to date by Georgia Pacific?
14 || A | think it's just about all of them 99 percent or nore.
15 || Q And so this review benefit you tal ked about fromusing the
16 || predictive coding feature would not add any val ue here since
17 || the docunents have al ready been reviewed by hunan bei ngs?
18 || A That's correct.
19 MR NEUWRTH V¢ have no further questions, Your
20 || Honor .
21 THE GOURT: Wbuld you w sh to cross-exam ne?
22 MR MXAN | do, Your Honor. But in light of the
23 || technical subject matter and the fact that we don't have
24 || reports or depositions, | wonder if we could take a few mnutes
25 || before we begi n the cross-exam nation.
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1 THE QORT: Sure. Sure. W can take our norning
2 || break right now So 10 mnutes. Can you do that?
3 MR M@ N Yes.
4 THE QORT: Ckay. 10 mnutes. Ckay. Thank you.
) (Short break taken.)
6 THE CORT: Ckay. Ve¢'re back on the hearing. M.
7 || Mbgin, are you ready?
8 MR MXAN | am Your Honor, subject to the caveat
9 [[that as | said before we've had no depositions, we don't have a
10 || report fromM. Koch. So thisis a bit --
11 THE QORT: So you're doing it the ol d fashi oned way.
12 MR MXAN Yes, trial by anbush. Here we go.
13 THE QORT: That's true. Gkay. Here you go.
14 CROSS-EXAMINATION
15 || BY R M N
16 || Q Al right. M. Koch, youre wth KPM5 correct?
17 || A Yes.
18 || Q KPM5is a worldwi de enterprise, correct?
19 || A Yes.
20 || Q KPMG provi des forensics services throughout nuch of the
21 || Engli sh speaki ng world, correct?
22 || A That's correct.
23 || Q They provide themin England, correct?
24 || A Yes.
25 || Q They provide themin Canada, correct?
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1A Yes.
2 || Q They provide themin the Uhited States, correct?
3 |A Yes.
4 || Q Now, do you interface with any of the peopl e from Canada?
5 1A V¢ do on occasion. They're a nenber firm so we talk to
6 || the fol ks in Canada.
7 || Q And how about the WK?
8 || A Yes, we do.
9 || Q Now, is it your understanding that the idea of -- that
10 || KPM5 only recently got involved in predictive coding and
11 || advanced anal yti cs?
12 || A Inou US firm yes.
13 || Q But that's not true for the rest of the firm is it?
14 || A I'mnot aware of what every nenber firm does.
15 || Q Isn't it true that in 2006 there was an acqui sition of
16 || Autonony Software by KPM>?
17 || A Not KPMGin the US, no.
18 || Q But it was by KPM5the worl dwi de enterprise, correct?
19 || A Vel l, KPM5is a global network of nenber firns. V@' re not
20 [la -- we're not a global firmper se. But we're a gl obal
21 || network of nenber firns that are each sort of their own |egal
22 |l entities, but we're a cooperative.
23 || Q Do you share infornation?
24 || A Certainly.
25 || Q So are you aware of what's going on in the forensics
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1 || services in Europe?
2 || A Yes.
3 || Q I n Engl and?
4 | A Yes.
5| Q I n Canada?
6 || A Yes.
7 || Q So are you aware of the Autonony acquisition?
8 || A | had heard about it, yes.
9 || Q Wien did you first hear about that?
10 || A | don't recall. | nean, it's been a while.
11 || Q A coupl e years?
12 || A Sure. At least a year.
13 || Q Maybe t hree years?
14 || A | don't renenber, but it's --
15 || Q Maybe even 20067
16 || A Maybe. | don't renenber.
17 || Q Wuld it refresh your recollectionif |I were to show you a
18 || KPM5 press rel ease announci ng the acqui sition?
19 || A Sure.
20 MR MOAN Your Honor, if | may. If | nay approach,
21 || Your Honor, and nark this just as an exhibit for denonstrative
22 || pur poses.
23 THE GORT: Thank you. To refresh recoll ection.
24 MR MO N Refresh. Thank you. Thank you for
25 || refreshing ny recol | ecti on.
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1 THE GORT:  Yes.
2 || BYy R MAAN
3 {1 Q kay. You'll see that this article is headlined "KPM5
4 || Forensi c Purchases of Leading Investigations Software
5 || Solution," correct?
6 || A Yes.
7 || Q And the date line is June 2006, correct?
8 || A That's correct.
9 || Q Al right. Now does this refresh your recollection as to
10 || the date of the Autonony acquisition by KPM>?
11 || A | hadn't seen this particular news rel ease before, but now
12 || seeing it here, yes, | canread it and | understand it.
13 || Q (kay. Very good. Now, you' re aware that that -- are you
14 || not, that that Autonony product that was purchased by KPMs has
15 || rany of the features that the plaintiffs have described as
16 || CBAA, correct?
17 || A | know it has anal ytic capabilities.
18 || Q (kay. Are you aware of a technol ogy cal |l ed Lat ent
19 || Sermanti c | ndexi ng?
20 (| A | am
21 || Q And what do you understand that to be?
22 || A Latent senantic indexing is the technol ogy behind the
23 || analytic capabilities to group |ike docunents together based on
24 || their content.
25 || Q Very good. And how long has |atent semantic i ndexing
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1 || technol ogy been avail abl e?
2 || A It's been available for years.
3 || Q 1970s, is that correct?
4 || A | don't know about that.
51| Q Wul d you say that predictive coding is a proven or
6 || unproven net hodol ogy for use in eD scovery?
7 || A You know, | don't knowthat | -- in ny experience |
8 || haven't used the predictive coding capabilities yet of our
9 ||inplenentation to prove it or disprove it, so | wouldn't be
10 || abl e to say.
11 || Q Vel [, you ve testified that you are invol ved i n narketing,
12 || correct?
13 || A Yes.
14 || Q And you're aware of KPM5s narketing in this area,
15 || correct?
16 || A Yes.
17 || Q Now, do you know M. Chris Paskach, P-A-SK-AGH?
18 || A Yes.
19 || Q And who is M. -- would you pronounce that for ne?
20 || A Paskach.
21 || Q Wio is M. Paskach?
22 || A He is our national practice |eader.
23 || Q He' s your boss?
24 || A Yes.
25 | Q And do you know M. Mchael Carter?
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1A Yes.
2 || Q And who's M. Carter?
3 |A | believe M. Carter is a manager or director at our
4 || Gyprus data center.
5 || Q At your what?
6 || A Cyprus, CGalifornia data center.
7 || Q Do you know M. Phil Strauss?
8 || A Yes.
9 || Q And who is M. Srauss?
10 || A He's a director in our San Franci sco of fice.
11 || Q Now, all of these people are involved in KPM5s forensic
12 || services just |ike you, correct?
13 || A Yes.
14 || Q Are they al so project nanagers |ike you?
15 || A Vll, Chrisis the leader. So he's not a project nanager
16 || per se.
17 || Q He's the | eader. Ckay. So would you concede that a
18 || narketing -- strike that.
19 VWul d you concede that a brochure that bears the
20 || nanes of M. Paskach, M. Carter, and M. Srauss was an
21 ||authoritative statenent by KPMs about its forensics services?
22 || A Yes.
23 || Q Let ne, if | may, please first | would like to ask you to
24 || ook at -- well, we'll mark this as exhibit next.
25 MR MOAN | guess this would be Plaintiffs' 2, Your
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1 || Honor.
2 THE CORT: R ght.
3 MR MAN Haintiffs' 2, please. Entitled, "The
4 || Case for Satistical Sanpling in eD scovery."”
5 THE GOURT: Thank you.
6 || BYy R MAN
7 || Q Dd 1l read that correct? This is called "The Case for
8 || Statistical Sanpling in eD scovery?"
9 [l A Yes.
10 || Q Have you seen this before?
11 || A Yes.
12 || Q This is an official KPMs brochure, correct?
13 || A Yes.
14 || Q It would be an authoritative statement by KPM5 correct?
15 || A That's correct.
16 || Q And if you | ook at the back page, it was prepared by the
17 || peopl e that we were tal king about before; that is, M. Paskach,
18 || M. Carter, and M. Strauss, is that correct?
19 || A Yes.
20 || Q Now, | et ne al so show you --
21 MR MOAN |If we could have Plaintiffs' 3 marked
22 || pl ease, Your Honor.
23 || BY R M N
24 || Q MHaintiffs' Exhibit 3 is entitled "Mking Docunent Revi ew
25 || Faster, (heaper, and Mre Accurate," is that correct?
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1A Yes.
2 || Q And the subtitle is "How CGoncept Searchi ng can Change t he
3 || &y your Legal Teans Handle First Pass Review " correct?
4 | A Yes.
5| Q And this was another official KPMs docunent, correct?
6 || A This docunent |ooks like it, just fromthe cover of it
7 ||l ooks like it cane fromour firmin Canada.
8 || Q But you've interfaced with the folks in Canada, right?
9 [l A Yes.
10 || Q You' ve tal ked wth themabout forensic services, right?
11 || A Yes.
12 || Q But, by the way, Canada has a | egal systemthat's very
13 || simlar to the Lhited States, doesn't it?
14 || A | suppose. Sure.
15 || Q Do you know?
16 || A | don't.
17 || Q You don't know?
18 || A ND.
19 | Q W, is a tool dependent upon the | egal systemthat it's
20 || used in?
21 || A | suppose it depends on how you' re using the tool.
22 || Q You' re an expert in these eD scovery tools.
23 || A Sure.
24 || Q Is it |anguage dependent ?
25 || A Sone are. Sone can handl e mul ti pl e | anguages.

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Koch - cross by Mgin 95
1||Q Is Adearwel | | anguage dependent ?
2 || A It can handl e mul tipl e | anguages.
3 || Q It can.
4 | A Yes.
51| Q Are there other tools that you re anare of that can handl e
6 || mul tiple | anguages?
7 || A Yes.
8 || Q In fact, speaking of dearwell, how many tines have you
9 || read that Gartner report that has the Magic Quadrant thing in
10 [Jit?
11 || A ce, and then I've skimmed it. 1've skimmed it a couple
12 || ti mes.
13 || Q Ddyouread it before you were engaged by KPM5 -- |'m
14 || sorry, by P, Georgia Pacific?
15 || A Yes.
16 || Q Wien did you first see that?
17 || A VeI, right when it came out it was distributed to us, so
18 ||it was all on the sane -- probably in the same nonth that we
19 || were engaged by Georgia Pacific.
20 || Q Isn't it true that Gartner has been sued several tines for
21 || not including respected eb scovery vendors in that Mgic
22 || Quadrant ?
23 || A | don't know
24 || Q Are you aware of any criticisns of that report?
25 (| A Not off the top of ny head, no.
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1||Q Dd you | ook at any other sources that were simlar to
2 || Gartner?

3 {|A Not that | can remenber.

4 || Q Are all of the eb scovery tools listed in the Magic

5 || Quadrant, do they all performthe sane function?

6 || A No. There's specific functions that some do and ot hers
7 ||don't. But generally they performa lot of the sane functions,
8 || sure.

9 || Q You' re certain of that?

10 | A ['m-- well, I'"'mnot certain about every tool in the Magic
11 || Quadrant, no, not off the top of ny head.

12 || Q Do you have any experience with any of those tool s?

13 || A | have -- | don't recall what the -- you want ne to flip
14 || back to the Magi ¢ Quadrant and take a | ook?

15 || Q Sure. Do you have any personal experience with the

16 || Synant ec tool ?

17 || A ND.

18 || Q Do you have any personal experience wth the FTI

19 || Technol ogy t ool ?

20 (| A Vel [, which FTI Technol ogy tool ?

21 || Q The one that's listed here in the Magi ¢ Quadrant.

22 || A ["'mnot -- | don't know

23 || Q (kay. Do you have any experience wth kQura?

24 || A VW're just starting to offer Relativity, so | have had
25 || some recent experience wth kQura.
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1||Q Relativity is the nane of the --
2 || A The software --
3 IQ -- particular software offered by kQura, correct?
4 | A Yes.
5 Q And you understand that Relativity has a predictive coding
6 || or supervised |learning capability, correct?
7 || A | thought | read that they're comng out wth it and
8 [|inplermenting it, but that it's not quite there yet. | could be
9 || wong.
10 || Q You coul d be wong on that, right?
11 || A | coul d be wrong.
12 || Q How about Quidance? Wat is it that Quidance or Qui dance
13 || does?
14 || A Qui dance nakes a variety of software tools to help with
15 || eb scovery and conputer forensics.
16 || Q But it's not having to do with the search technol ogy, is
17 ||it?
18 || A There's search capabilities in Quidance, sure.
19 || Q Search as in searching for docunents or searching as in
20 || revi ew ng docunent s?
21 || A Sear ching for docunents.
22 || Q (kay. Sothat's really the collection aspect, correct?
23 || A Nb, it's the searching aspect.
24 | Q Al right. It's not a review based software, is it?
25 || A You can review i n Qui dance.
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1||Q Real | y?
2 || A There's sone review capabilities, sure.
3 [|Q Wich part of the Quidance tool can you revi ew?
4 || A The piece that presents results on the screen that allows
5 ||youtoreviewit.
6 || Q Do you know the nanme of that piece?
7| A Not off the top of ny head.
8 || Q Now, is Autonony in the Magi ¢ Quadrant ?
9 [l A It is.
10 || Q And what do you know about Iron Muntain's tool ?
11 || A | don't have any experience wth it.
12 || Q How about Kroll Ontrack, are you famliar wth that?
13 || A | am
14 || Q Have you worked with Kroll Ohtrack or seen denonstrations
15 [{of it?
16 || A |'ve seen it and |I've |l ogged into a repository and | ooked
17 || at it briefly at one point.
18 || Q Isn't it true that that's a well-respected tool in the
19 || i ndustry?
20 || A It is. | nean, in ny understanding and i n ny experience
21 [|it is a well-respected tooling conpany.
22 || Q So naybe that should be in the upper |evel of the Mgic
23 || Quadrant ?
24 || A Vll, | don't know |'mnot wth Gartner, so ... They
25 || did their own anal ysis.
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1||Q Vel 1, if you were doi ng an anal ysis based on what you
2 || know, wouldn't it be up there?
3 |A | don't have enough know edge to rank themabout their
4 || particular services. | haven't done the research.
5|1 Q But you woul d concede that Kroll is well-respected?
6 || A Yes, fromny experience they' re well-respected.
7 || Q Now, let's goto Paintiffs' Exhibit 2, please. This is
8 ||the KPM5 statistical sanpling docunent. | wonder if you coul d
9 [|go to page 1, please. Do you agree with the statenent that
10 || "Effective use of statistical sanpling can hel p overcone the
11 || concern about use of predictive coding technol ogy by
12 || quantifying the reliability of the systems technol ogy assi sted
13 || predictive coding," as is stated there?
14 || A Yes, | think that statistical sanpling can be used to test
15 || and neasure the reliability of any sort of search nethod that
16 || you mght use.
17 || Q And did you prepare the statistics that have been
18 || presented in this case regarding the review of Georgi a
19 || Pacific's docunents?
20 || A ND.
21 || Q Do you know who di d?
22 || A Prepare the --
23 || Q W prepared the statistical report that has been
24 || presented to plaintiffs and the Gourt regardi ng the revi ew
25 || process of the Georgia Pacific docunents?
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1A | don't know
2 MR NEUWWRTH Your Honor --
3 THE GOURT:  Yes. Hold on. V¢ have --
4 MR NEUWRTH Wen you refer to a report, can tell
5 || us what you are referring to?
6 THE GORT: | had the sane question.
7 MR MO N Your Honor, we can nark as Plaintiffs' 4
8 || the Novenber 22nd letter which | believe is Defendants' Exhibit
9 || 15.
10 THE CORT: So nowwait. Wy don't we identify --
11 || okay. So it's the Novenber 22nd letter. It is fromwho to
12 || whon?
13 MR MOAN This is a Novenber 22nd | etter addressed
14 ||to M. Freed, M. Kanner, and nyself.
15 THE CORT: Fromthe?
16 MR MO N Fromcounsel for Georgia Pacific M.
17 || Neuwi rth.
18 THE QORT:  kay.
19 MR MIAN And it was presented by the defendants as
20 || Exhibit 15 in this nmatter in their opening brief.
21 THE GQORT: kay. Thank you. And we're now narking
22 ||this as Paintiffs' 4, right?
23 MR M@ N Yes.
24 THE QORT:  Ckay.
25 || BY R M N
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1||Q Have you seen this letter before?
2 || A | dorecall seeing this letter.
3 IQ kay. Now, if you'll look at page 5. Do you have page 5
4 || before you?
S ||A | do.
6 || Q And you' || see there's a paragraph there that refers to a
7 || validation process where Gounsel on Call determned wth
8 || 99 percent confidence that the final set of search terns had no
9 ||more than a 5 percent nmargin of error in identifying docunents
10 || as not responsive to plaintiffs' docunent requests.
11 Dd Il read that correctly?
12 || A Yes, you did.
13 || Q Have you seen this before?
14 || A | do recall seeing this docunent.
15 || Q Have you seen the underlying statistical report -- have
16 || you seen any underlying data that relates to this declaration
17 || of 99 percent confidence |evel ?
18 || A | haven't seen any under -- any other report. |'ve seen
19 || this docunent.
20 || Q Are you famliar wth statistical reporting?
21 (| A Not extrenely. |'mnot a statistical person.
22 || Q Do you understand what this statistic neans?
23 || A nly very generally.
24 || Q A |l ayman' s under st andi ng, correct?
25 (| A Sure.
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Koch - cross by Mygin 62

Q Is that the type of statistical reporting that KPM5is
referring toin Paintiffs' Exhibit 2? That is, the docunent
entitled "The Case for Satistical Sanpling in eD scovery."
A | have the docurment in front of ne again. Wat was the
guesti on?
Q Is the report that you just read fromPaintiffs' 5; that
I's, the Novenber 22nd letter, the type of statistical reporting
that KPM5is endorsing in this brochure "The Case for
Satistical Sanpling in eD scovery?"
A Vel [, we put out the docunent that tal ks about the case
for statistical sanpling. So, yes, we are -- you know, as a
firmwe are -- we put out a white paper about statistical
sanpling and using it to test results of your searches.
Q (kay. Is this report conpliant wth what KPM5 has --

MR NEUWRTH (Gould you repeat the question, please.
BY R MO N
Q Is the report in Plaintiffs' 5 conpliant wth the type of
statistical reporting urged by KPM5in this docunent ?
A | don't understand your question. Tell ne again which
docurent you're referring to. Is the report --
Q Is the statistical report that's nade there in Paintiffs'
5, the Novenber 22nd letter, reporting on the results -- the
search results of the KPM5 docu -- of the Georgia Pacific
docurents in which KPM5 participated, is that statistical

reporting conpliant wth the type of statistical reporting
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1 || urged by KPM5in the docurment discussing the use of
2 || statistics -- a statistical sanpling in eD scovery?
3 {|A | don't know | haven't anal yzed and di gested both
4 || docunents together to conpare them | couldn't tell you off
5 || the top of ny head.
6 || Q But you' ve narketed statistical sanpling to your clients,
7 || haven't you?
8 || A Yes.
9 || Q S0 you have an understanding of statistical sanpling,
10 |} don't you?
11 || A CGeneral | y.
12 || Q (kay. $So can you read that report and make any sense of
13 [Jit?
14 || A | nmean, | can read it just the sane you did. | didn't
15 ||witeit. So, you know, | can sit here and read it to you. |
16 || guess what's the question? Does it nake sense?
17 || Q That's fair enough.
18 Al right. Let's goto, if you would, page 5 of the
19 || statistical sanpling docunent. Now, you nentioned in your
20 || direct testinony sonething about a random sanpl e.
21 || A Yes.
22 | Q Wre you using that termin a statistical sense, or were
23 || you using that termin a nore generic sense?
24 || A In a generic sense based on how A earwel | inplenents that
25 || technol ogy and ability to pull a random sanpl e.
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1||Q But you understand that the termrandomsanple is, in
2 || fact, a termof art in statistics, correct?
3 |A | do.
4 || Q Now, and you will concede, wll you not, that the random
5 || sanpl e that you discussed earlier was not a statistically
6 || correct random sanpl e?
7 || A | couldn't say. | don't know |'mnot a statistics
8 || person.
9 || Q You did no statistical neasurenents to determne if the
10 || statistical -- if the random sanpl e conplied w th good
11 || statistical practice?
12 || A V¢ weren't involved wth the statistical piece of it. W
13 || applied and pul | ed the random sanpl e based on the i nformation
14 || we were given. So they woul d say, please create a random
15 || sanple with this many docunents. And we would apply that in
16 || AQearwell and then provide the results.
17 || Q S0 you created the random sanpl e?
18 || A Technically we clicked the buttons in Qearwell to create
19 || the random sanpl e.
20 || Q Do you know what you di d besides clicking buttons?
21 || A Yes. V¢ received either a nunber of docunents to use to
22 || pull a certain nunber of docunents randomy or a percentage.
23 || Q In other words, a quantity of docunents?
24 || A That's correct.
25 || Q (kay. And were they -- were the docunents sonehow
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1 ||identified? Was there a nunerical indicator on the docunents?
2 || How di d you know whi ch docunents to pul | ?
3 |A (h. Based on what ever docunent set they asked us to go
4 |to. Soif it was the null set, they may say, you know go pull
5 || a certain nunber of docunents fromthe null set. So that's
6 || where we would go. That's the collection of docunents we woul d
7 || go to create the random sanpl e.
8 || Q A certai n nunber of docunents?
9 || A Sonetines it was a certain nunber, but al so sonetines it
10 || was a percentage as well. There's two --
11 || Q So how - -
12 || A Sorry. | wasn't finished.
13 || Q G ahead.
14 || A There's two options in dearwell that you can do, either a
15 || nunber of docunents or a percentage.
16 || Q And beyond knowi ng that you fol |l owed the A earwel |
17 || constructions, you' re not aware of whether or not this was a
18 || statistically valid random sanpl e?
19 || A No, we're not -- we weren't involved in that piece of it.
20 || Q S if, in fact, that random sanpling nethod was not
21 || statistically valid, then your entire testinony about the
22 || randomsanpl e would be invalid, wouldn't it?
23 || A | don't know |I'mnot, I'mnot the statistics person. |
24 || don't know what you nean.
25 || Q So who gave you the instructions to pull a particul ar
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1 || nunber of docunents?
2 || A @ or Qounsel on Gl l.
3 || Q Do you recal | whi ch?
4 || A It was -- in sone cases it woul d have been Gounsel on
5 || Gll. In sone cases it woul d have been perhaps out si de
6 || counsel. | nean, everybody was invol ved, you know during the
7 || whol e project as a team
8 || Q Do you recall who gave you the specific -- which person
9 || gave you the specific instructions regardi ng the random sanpl e?
10 || A No, not off the top of ny head. There were miltiple
11 || occasi ons where we were doing that.
12 || Q How many random sanpl es did you pul | ?
13 || A | don't renenber off the top of ny head.
14 || Q V¢l |, do you have any idea?
15 || A It was, it was several.
16 || Q Two or three?
17 || A | think it was nore than that.
18 || Q Is there any relationship in your understandi ng between
19 || the nunber of randomsanples and the confidence -- strike that.
20 Gonfidence level in statistics?
21 (| A No. | don't, I don't know
22 || Q Let's go back, if we can, to statistical sanpling. And to
23 || save tine | wondered if you woul d pl ease | ook at page 5.
24 THE QORT: & your -- of 2 or 37
25 MR MOAN Thisis --
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1 THE QORT: ¢ Canada or the Uhited S ates?
2 MR MOAN Thisis the Lhited Sates, Your Honor.
3 THE QORT: So that's -- so nowwe're on Maintiffs'
4 || 2. Wat page?
5 MR MOAN Thisis PHaintiffs' 2, page 5.
6 THE QORT: Page 5. Do you have it, sir?
7 THE WTNESS. | do, yes. | don't have stickers on
8 [|[mne, sol had to pull the -- I've got it, though.
9 || BYy R MAN
10 || Q Al right. Very good. "Measuring and assuring process
11 | quality," do you see that?
12 || A Yes.
13 | Q And did you have some responsibility for quality control ?
14 || A Vel 1, we were assisting in the search and the test and we
15 || woul d apply, you know, the criteria that they gave us. o,
16 || yes.
17 || Q Al right. And so did you apply statistical neasures?
18 || A V¢ applied the nunbers that they gave us to pull the
19 || randomsanples. So if they told us to pull, you know, 500
20 || docunents, a randomsanple fromthis collection, we woul d make
21 || sure that we plugged in the right nunber to pull.
22 || Q kay. So let's start at where it says "Masuring and
23 || assuring process quality.” KPMsin this docunent says, "The
24 (|ability to carefully select a sanple and infer fromit the
25 || condition of a larger population with a high degree of
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1 || confidence in the reliability of the inference has trenendous
2 [lutility in electronic discovery," correct?
3 |A Yes.
4 || Q In KPMG s test projects the software consistently recal l ed
5 || a greater nunber of relevant docunents than the hunman revi ews
6 ||did, is that correct?
7 || A Yes.
8 || Q And were you involved in any of those tests that are
9 ||referred to here?
10 || A ND.
11 | Q Are you aware of the results of those tests?
12 || A General |y, yes.
13 || Q So KPM5 has conducted tests on predictive codi ng software,
14 || is that correct?
15 || A V¢ have.
16 || Q And they did so for a nunber of years before they roll ed
17 |J out their own proprietary product, correct?
18 || A Vll, sir, we don't have a, we don't have a proprietary
19 || product in D scovery Radar. V¢ inplenented Equivi o Rel evance
20 [|into D scovery Radar. And so we -- sure, we did tests before
21 [|we put it in. You know, | don't think it was goi ng several
22 || years back, but definitely we sort of tested the systembefore
23 || we inplemented it into O scovery Radar, sure.
24 || Q I'msorry. | msunderstood. | had thought that Radar was
25 || a proprietary product of KPMS s.
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1|A D scovery Radar is a proprietary product of KPM5s, and we
2 || licensed Equivio Rel evance to put into D scovery Radar. So
3 |[|that piece of it is Equivio Rel evance, but it's inpl enented
4 |linto -- sorry if | wasn't clear before. It was inplemented
5 ||into O scovery Radar.

6 || Q Smlar to what they do in the IKwth the Autonony

7 || product ?

8 || A | suppose. |'mnot famliar wth how they use Autonony
9 || over there.

10 || Q Al right. Now let's goto the next part of this, which
11 || says, "Denonstrating and assuring process capabilities to

12 || defend a technol ogy assisted reviewis a matter of, 1, sound
13 || design; 2, transparency; and 3, quantifiable results." Do you
14 || agree with that?

15 || A Sure.

16 || Q Let's talk here about sound -- well, let's first talk

17 || about transparency. Wat do you understand transparency to
18 || nrean in this context?

19 || A Sonething that is, that is clear for those to see and

20 || understand the process that's bei ng appli ed.

21 || Q And does transparency have sone rel ationship to

22 || replicability?

23 || A To --

24 THE GOURT: To what ?

25 || BY R M N
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1||Q Replicability. The ability of another person to replicate
2 || the results.

3 |A Sure, | think it does.

4 |Q Al right. And can you tell ne what has been done in this
5 || particul ar case to assure transparency.

6 || A Vel [, | knowthat the keywords were shared with others to
7 || take input, and so that was a transparent process. And there
8 || was input sought on howto build, you know, an appropriate

9 || keyword |ist.

10 || Q This is referring to transparency in the statistical

11 || results, isn't it?

12 || A Qur docunent is, yes.

13 || Q Yes. (kay. So let ne then rephrase the question.

14 Whiat transparency of the statistical results to your
15 || know edge has occurred in this case?

16 || A Véll, | nean, | guess this letter right here that you were
17 || pointing to earlier. | don't have a sticker on mne, so |

18 || don't know what exhibit it is. But | suppose that that |ays
19 || out, you know, what they did, which | would consider

20 || transparent.

21 || Q Are you aware of any other transparency in statistical

22 || reporting that's occurred in this case?

23 || A |"mnot aware of all the communications back and forth
24 || between (P and plaintiffs.

25 || Q But the question was transparency in statistical
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1 || reporting.
2 || A Vel [, | would assune that that's where it would come wth
3 || the communi cations back and forth.
4 || Q What statistical reports have you seen?
5 1A |'ve seen this docunent that you referred to earlier as a
6 || statistical report, whichis aletter. And | haven't seen any
7 || other underlying statistical reports that have been generat ed.
8 || Q Are you naki ng sone distinction between statisti cal
9 || reports and sonme ot her docunent that has statistics init?
10 || A No. Nb.
11 || Q (kay. So the Novenber 22nd letter is the only statistical
12 || report that you' re aware of in this case?
13 || A Yes.
14 || Q From GP?
15 || A Yes.
16 || Q Now, you oversaw the project, correct?
17 || A | oversaw KPM5 s engagenent to (P, which hel ped with the
18 || processi ng and hosting of docunents and appl yi ng search terns
19 || and pul Ii ng random sanpl es and things |ike that, sure.
20 || Q Véll, now in fact, KPMcGwasn't retained until My 4th, is
21 || that right?
22 || A V¢ were retai ned in My.
23 || Q You were retained in Myy. |In fact, My is when you put in
24 || a bid, correct?
25 (| A Yes.
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Koch - cross by Mygin 72

Q Can you tell ne the paraneters of that bid?

A V¢ put in a bid to provide processing and hosti ng and hel p

wth the search, and | think that was, | think that was

essentially it.

Q It was a financial bid. You stated a price for these
servi ces?
A Yes.

Q And was it your understanding that the | owest bidder was
going to w n?
A No. In fact, | knowwe weren't the | owest bidder. They
| et us know that right away.

Vére there hi gher bidders?

H gher than us?

Yes.

['mnot sure.

Do you know who the other bidders were?

| don't.

Q

A

Q

A

Q

A

Q Do you know how many ot her bids there were?
A | certainly don't, no.

Q Wre there nore than two?

A | just said | don't know

Q Vel 1, when was this lawsuit filed?

A | don't renenber off the top of ny head.
Q Do you have any under st andi ng?

A

| don't remenber when it was fil ed.
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1||Q Was it before May?
2 || A l"'msure it was if they were engaging us in May and had
3 || already, you know, had data for us to process. Then | woul d
4 || assune that it would be, yes.
5 || Q In fact, you know it was in 2010, don't you?
6 || A | don't know that for a fact.
7 || Q Have you reviewed the conplaint in this case?
8 || A |"'msure | read it at sone point, but | just don't recall
9 ||off the top of ny head.
10 | Q Wuld the case nunber of the case informyou of the year
11 || that the case was filed?
12 THE QORT: Ckay. | think they'll stipulate to that.
13 MR NEUWRTH Ve'Il stipulate.
14 THE CORT: kay. Al right.
15 || BY R M N
16 |Q Al right. Having now heard that the case was filed in
17 || 2010, in fact, in Septenber of 2010, in your professional
18 || experience is that consistent wth good preservation or
19 ||identification practice; that is, to wait approxi mately nine
20 || nont hs bef ore engagi ng vendor s?
21 MR NEUWRTH (pjection.
22 THE QORT:  Ckay.
23 MR NEUWRTH Thereis -- now, there's a conpl ete
24 || lack of foundation. There hasn't been any testinony on the
25 || steps that were taken to preserve docunents or when.
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1 THE QORT: Al right.
2 MR NEUWRTH And he testified he was not invol ved
3 ||in that step.
4 THE CORT: Al right. A couple things. You can
5 || answer that specific thing, but it is nowa quarter to 11. |I'm
6 [[alittle concerned on our other two wtnesses who are supposed
7 [|to beonthis norning. |I'mjust remnding you. It's your
8 || hearing, not mne. But | amremndi ng you of the other two
9 || people. And can you rephrase. Take the keyword out. | mean,
10 ||| don't think -- | think of everything that's on the issue here
11 || today | don't think we're tal king about preservation. At |east
12 || nobody has said preservation until now |If you're interjecting
13 || a new i ssue here.
14 || BY MR M N
15 || Q Vel [, you testified, M. Koch, that it was inportant to
16 || have proper --
17 THE GORT: They can't hear you. So if --
18 MR MOAN ['msorry.
19 THE QORT: The lawyers can't hear you. Ckay.
20 || BY R M N
21 || Q Ddn't you testify on direct about what was essentially
22 || the five or six steps that were necessary in order to go
23 || through a proper practice, a proper review that incorporated
24 || best practices?
25 (| A Yes.
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1||Q (kay. And you understood and didn't you testify about the
2 || i nportance of proper identification of the documents as one of
3 ||the steps that was to be taken?

4 || A Yes, of identification of ES.

511Q T ES.

6 || A Yes.

7 || Q (kay. And you talked in terns of custodi ans, correct?

8 | A | did.

9 || Q But you're aware that there can be other sources of ES
10 ||wthin an enterprise, correct?

11 || A Yes.

12 || Q In fact, you in your practice | venture to say have found
13 || rel evant docunents, responsive docunents in places other than
14 || custodi al locations, isn't that true?

15 || A |'d say responsive information, sure.

16 | Q And what do you understand to be the nature of this

17 || l awsui t ?

18 || A | understand at a high level that it's about price fixing.
19 || Q Have you worked on any price fixing engagenents before?
20 || A |'mcertain | have, but | can't recall any off the top of
21 || ny head. V& work on just a ton of different natters, and a | ot
22 || of tines we're not really deep into the substance of the

23 || matters.

24 || Q Ckay. If | msspeak, Her Honor will correct me, but you
25 || understand that the crux of this lawsuit has to do wth
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1 || conspiracy; correct?

2 || A Yes.

3 ||Q And does that have any inplications wth respect to the
4 ||identification of docurments in your practice?

S ||A Wiet her or not conspiracy has any inplication?

6 || Q That's right.

7 || A Sure.

8 || Q How so?

9 || A Vel [, | suppose if you were doing an investigation and you
10 || may, you know -- and you had a conspiracy, you would want to
11 || make sure that you identify, you know, the appropriate
12 || docunents to gat her.

13 || Q Al right. Wery good.

14 MR MXAN Your Honor, | will try to nove as quickly
15 Jlas | canin light of your adnonition regarding the tine. My |
16 || suggest the following: In light of the tine inplications,

17 || since we have Plaintiffs' 2 and 3 in, the two KPM5 docunent s,
18 ||if | can nove their admssion in and if we can -- well, if

19 || those are in evidence, then | can dispense of questioning the
20 [fwtness wth respect to these docunents.

21 THE QOURT: Do you have any objection, M. Neuw rth?
22 MR NEUWRTH Well, | only have an objection to the
23 || idea that the docunents we introduced which are clearly ready
24 (| to be entered into evidence woul d be adj ourned based on M.

25 || Mgil's cooments but his would cone in. V¢ have no objection
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1 ||to everything comng in.
2 THE QORT: R ght. Do you have any objection to
3 ||theirs? Thisis alittle horse trading we have goi ng on here.
4 (Laughter.)
5 MR MXEN od enough, Your Honor.
6 THE QORT: od enough. Good enough. In Chicago
7 || this is howwe do it.
8 (Laughter.)
9 THE QORT: W let it all in. VIl worry about it
10 || later. Ckay.
11 (Whereupon, Plaintiffs' Exhibits 2 and 3 and Defendants'
12 Exhibits 1 and 2 were received in evidence.)
13 MR MXAN My | have just a nonent please, Your
14 || Honor .
15 THE GORT: Sure. No, take your tine. Take your
16 || tine.
17 (Brief pause.)
18 || BY MR M N
19 || Q So you had nothing to do with -- or KPM5 had not hing to do
20 [fwth the collection and preservation steps, is that correct?
21 (| A ' msorry?
22 || Q Is it correct that KPM5was not involved in the collection
23 || and preservation steps in this case?
24 || A That's correct.
25 || Q So you don't know whet her the docunents that were received
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Koch - cross by Mygin 78

were fromthe proper custodi ans, correct?

A They had -- they provided us with a hard drive of data
that had al ready been collected. That's where we, that's where
we got invol ved.

Q And you don't know the |ocations fromwhere that was
col | ected, correct?

A Ol y based on what we saw fromthe hard drive with the
data on it that had already been collected. | nean, there's
obviously nail files and things on there and things |ike that,
so we assuned that they got themfromtheir nail box.

But you don't know if backup drives were searched?

V¢ didn't go do the collection.

You don't know if the share spaces were searched?

V¢ didn't get involved in doing the collection.

O » O >» O

And you're not aware of the tine period for which the
search was conducted, are you?
A |'msure |'ve seen it at sone point, but | can't recal
what it is off the top of ny head.
Q KPM5 didn't have any input into the planning of the search
and col | ection process, correct?
A That's correct.
MR MAN Al right. Your Honor --
THE CORT: Hold on. Hold on.
(Brief pause.)

THE CORT: kay. Thank you. | don't have any ot her
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1 || questi ons.
2 MR MXAN Thank you.
3 THE GORT: Ckay. M. Neuwrth, do you have any
4 || nore?
5 MR NEUWRTH V¢ have no questions, Your Honor.
6 THE GORT: kay. Thanks, M. Koch, for comng and
7 || we hope you can stay. Ckay.
8 THE WTNESS. Thank you.
9 (Witness excused.)
10 THE GORT: Al right. And you can call your next
11 || w tness, please.
12 MR MARO TZ Your Honor, Andy Marovitz for
13 || Tenple-Infand. Ve¢'d like to call Dan Regard, pl ease.
14 THE QORT: Ckay. Oh, you're not calling Gounsel on
15 || Gall next?
16 MR MRONTZ W were going to call CGounsel on Call
17 || after M. Regard.
18 THE QORT: kay. Then we'll hear fromM. Regard.
19 || Cone on up, M. Regard.
20 DAN REGARD, DEFENDANTS' WITNESS, DULY SWORN
21 DIRECT EXAMINATION
22 || BY MR NAROU TZ
23 || Q M. Regard, good norni ng.
24 || A Good norning, Sir.
25 || Q I ntroduce yourself please to the Gourt.
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1|A M/ nane is Dan Regard.
2 || Q M. Regard, where are you currently enpl oyed?
3 |A | work at Intelligent DO scovery Sol utions in Véshington,
4 | DC
5| Q Is that al so known as | DS?
6 || A It is.
7 || Q What' s the business of | DS?
8 || A V¢ provide consul ting services and technol ogy services in
9 |lalitigation context to conpanies and to parties involved in
10 || litigation.
11 || Q Wiat's your current position at |DS?
12 || A ['mcurrently the CEO and nmanaging director. |'mal so one
13 || of the two cof ounders.
14 || Q Have you been retained to reach expert opinions in this
15 || case?
16 || A | have been, yes.
17 || Q Have you, in fact, reached such opi ni ons?
18 || A Yes, sir, | have.
19 || Q Wiat are those opi ni ons?
20 (| A |'ve reached four opinions in this case. No. 1, |'ve
21 || reached the opinion that the search net hodol ogi es used by the
22 || defendants in this case were consistent wth ny experi ence and
23 || ny understandi ng of best practices. M second opinion is that
24 || the custodial centric approach that the defendants used to
25 || identify key players and docurments wthin their organizations
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1 ||is also consistent wth ny prior experience and w th best
2 || practices.
3 My third opinion is that the manner in which ES has
4 || been produced by the defendants in this case is sufficiently
5 || robust to provide the receiving parties significantly
6 || equi val ent access to those docunents as the defendants had in
7 || the usual course of business. And ny fourth opinionis the
8 || manner in which the defendants have handl ed the process for
9 || considering offline nedia is consistent wth best practices.
10 || Q V' Il tal k about the specifics of those opinions in a
11 || nonent, but first let's find out about your experience and
12 || expertise and your qualifications in order to offer those.
13 Tel | us sonet hi ng about your college education.
14 || A | have an undergraduate degree in conputer science, wth a
15 || math mnor fromthe Whiversity of Southwestern Louisiana. |If
16 || you I ook that up, the university has changed its nane a few
17 || times. It's nowthe Uhiversity of Louisiana in Lafayette.
18 || Afiter college | spent a few years consul ting on conput er
19 || science and litigation issues. And then | pursued and earned a
20 || masters of business fromTul ane Uhiversity, as well as a |l aw
21 || degree fromTulane. | have a third -- it's not a degree. It's
22 || a certificate of specialty in European | egal practice.
23 || Q Q her than your education, what work, if any, has hel ped
24 || you gain the necessary experience and expertise to | ead | DS?
25 || A V¢l 1, froma technology and litigation perspective, |'ve
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1 || been working with technol ogy and conputers in a litigation
2 || context since the | ate 1980s, devel oping financial forecasting
3 || and courtroomexhibits. |'ve had a nunber of ny own conpani es,
4 || including during and after |aw school for scanning and codi ng
5 || and preparation of docunent repositories. In terns of
6 || | eadership, |I've been responsible at Del oitte & Touche, FTI
7 || Gonsulting, and LEGG three conpani es specializing in
8 || consul ting and expert services, devel opi ng and | eadi ng
9 [[regional, national, and international teans for electronic
10 || di scovery servi ces.
11 || Q M. Regard, have you ever lectured to lawers or to | aw
12 || students on eD scovery issues?
13 || A Yes, sir, | have.
14 || Q O what occasi ons?
15 || A I"'mcalled upon on a fairly regular basis to lecture at
16 || various | aw school s up and down the eastern seaboard. Mbst of
17 || the tine that's George Washi ngton, Georgetown, George Mason,
18 || Averican, Tenple, Penn Law. | nake presentations for CLE
19 || credit or for -- just for presentation purposes to a variety of
20 ||law firns. And |I've been a present |ecturer at the Georget own
21 || Advanced Institute for eD scovery, at the Masters Conference,
22 || and at special events put on by Sedona.
23 || Q Do you bel ong to any professional associ ations?
24 || A | do. | belong to the Louisiana Bar Associ ation, although
25 || I'mnot a practicing attorney. | belong to the Averican Bar
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1 || Association and the International Bar Association. | belong to
2 || the Sedona Wrking G oup 1 on donestic issues for el ectronic
3 || discovery. | belong to Sedona VWrking G oup 6 on international
4 || issues for disclosure, discovery, and privacy. | belong to the
5 || Hgh Tech Conputer Qinmes Investigation Qrganization. | belong
6 [|to the International Conputer Forensics Professionals
7 || O ganization.
8 I'ma director of the Georgetown Advanced Institute
9 || for eb scovery. | amon the cabinet of the -- the educati onal
10 || cabinet for the Masters Conference for Legal Professionals.
11 || I'"ma nenber of the Arerican (ollege of eNeutrals, a director
12 || as well. There nay be a few others on ny resune.
13 || Q Have you ever offered testinony to the Rules Commttee?
14 || A | have. | had an opportunity to speak to the Rule
15 || Cormttee in Dallas in preparation for the amendnents
16 Jultinmately that nade it into the 2006 changes.
17 || Q Have you witten any scholarly articles on el scovery
18 || topi cs?
19 || A |'ve witten a nunber of articles that have appeared in
20 || trade nagazines. But nost recently | was fortunate enough to
21 || co-author a chapter on eD scovery of databases in an el scovery
22 || desk manual published under the ABA by Judge Qi nmand M chael
23 || Berman and Gourtney Barton.
24 |'ve participated in Sedona since its inception,
25 (| Wrking Goup 1. So the original Sedona principles, |
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1 || participated in the drafting of those. Mst recently |I've been
2 |lon the snaller drafting steering coomttee for the
3 ||international principles through Working Goup 6. It's a lot
4 || of stuff. And we also published at the end of |ast year the
5 || dat abase principles for database di scovery.
6 MR MAROATZ Your Honor, may | approach.
7 THE GOURT: Yes, of course.
8 || BY MR NAROU TZ
9 || Q M. Regard, |'mhandi ng you what's been narked as
10 || Defendant's Exhibit 3 for identification. Identify for us, if
11 || you will, Defendants' Exhibit 3.
12 || A This is a copy of ny resune.
13 | Q W prepared it?
14 || A | did.
15 || Q Is it current or very recent in tine?
16 || A It's very recent. For exanple, | noticed that sone of the
17 || publications listed as pendi ng have now been publi shed.
18 || Q To the best of your know edge does it accurately summari ze
19 || your educational and professional eD scovery experience through
20 || the date on which it was drafted?
21 || A Yes, sir, it does.
22 MR MROATZ Your Honor, we'd like to nove to have
23 || admtted Defense Exhibit 3 into evidence.
24 THE GOURT: Any obj ection?
25 MR M3 N No objection.
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1 (Whereupon, Defendants' Exhibit 3 was received in
2 evidence.)
3 || BY MR NAROU TZ
4 || Q M. Regard, what sorts of real world eD scovery services
5 || does | DS provide to conpani es seeki ng eb scovery advi ce?
6 || A VeI, let ne first clarify we work w th individual
7 || litigants, not just conpanies. V¢ provide advice in the early
8 || onset of litigation in hel ping conpanies identify potential
9 ||locations for electronically stored information. V¢ help them
10 |} understand froma conputer perspective their architecture. W
11 || help themcollect information froma variety of sources,
12 || whether it's individual conputers, |aptops, servers. V¢ work
13 [fwth IT departnents to export data off of |larger systens. W
14 || work to define and extract data off of enterprise applications
15 || or databases. \¢ al so take possession of that data very often,
16 || and we wi Il transformit or process it.
17 V¢ provide al so hosting services either directly
18 || through tools that we license or through partnership wth other
19 || conpani es that do the hosting for us or for our clients. W
20 || hel p clients segregate docunents. V¢ hel p themexecute
21 || searches across |arge collections of docunents. V¢ help them
22 || prepare the docunents for review And then we're often called
23 || upon to prepare the docunents for production, to Bate stanp
24 || them to package themup, to export them
25 || Q Have you ever been qualified as an expert in court in
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1 || eD scovery nmatters?
2 || A Yes, sir.
3 IQ And has any court ever rejected your qualifications as an
4 || expert?
S ||A No, sir.
6 || Q Have you ever served as a court appointed neutral expert
7 || in eb scovery?
8 || A | have.
9 || Q Oh what occasi ons?
10 | A | had an occasion quite a few years ago to be a court
11 || appoi nted forensics neutral in a dispute between two parties to
12 || actually go in and execute forensics activities as a neutral .
13 || But nore recently | was appoi nted in Wshington D C as a court
14 || appoi nted special master on an ES dispute involving an FTC
15 || i nvestigati on.
16 || Q And who was the judge?
17 || A Judge John Fasci ol a.
18 MR MAROATZ Your Honor, may it please the Qourt.
19 || V¢ tender M. Dan Regard as an expert wtness in the field of
20 || ES.
21 THE GORT: M. Mygin, can you do any questions about
22 || his qualifications on your cross?
23 MR M@ N Your Honor, | haven't been provi ded
24 || sufficient information to do so, but | wll attenpt to do so
25 |land | will not at this point stipulate.
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1 THE QORT: od. Thank you.
2 MR MIAN And | would repeat the argunents that we
3 || made earlier in our filing regarding | egal opinions dressed up
4 || as ES opi ni ons.
5 THE CORT: Rght. And | took it very seriously.
6 || And certainly in a decision wll take that into consideration.
7 || For today -- we just have so much on our plate here today. |'m
8 ||not going to try to distinguish one fromthe other. Gkay. Al
9 [[right. Do you agree wth that? Wether you agree wth it or
10 || not, that's the ruling.
11 (Laughter.)
12 MR MOAN | understand, Your Honor, but that
13 || basically requires me then to say | wll just have a running
14 || objection and | won't be junpi ng up.
15 THE QOURT: | was just going to say you can certainly
16 || make objections if, particularly if sonething's -- your record
17 || is preserved that you -- in general it's preserved, okay.
18 MR MXAN Soshall | junp up and nmake obj ections?
19 THE GQORT: Yes, start off junping up. Wy not.
20 || Ckay. Try not to have | egal concl usions, though, because that
21 || is frankly ny job.
22 MR MRONTZ W agree, Your Honor.
23 THE CQORT: kay. Thank you.
24 || BY MR NAROU TZ
25 || Q M. Regard, what role have you had i n def endants’
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1 || di scovery protocol here?
2 || A VeI, | was first hired by the defendants sonetinme in the
3 || spring or sunmer of |ast year.
4 THE GORT: The defendants or a def endant ?
5 THE WTNESS. A singl e def endant, Your Honor.
6 THE GOURT: And who was that ?
7 THE WTNESS. That woul d have been Tenpl e- | nl and.
8 THE QORT: Ch, Tenple. Gkay. Thank you.
9 THE WTNESS: Tenple hired ne to advi se themon sone
10 || of their self-collection techniques and the tools that they
11 || were using, which | did. And then nore recently | was brought
12 || back into this case in order to provide the opinions for
13 || today' s heari ng.
14 || BY MR MAROU TZ
15 || Q What information did you receive wth respect to the ES
16 || process?
17 || A Wth respect to preparation for this hearing?
18 || Q And to render your opinions in this case.
19 || A ' ve been granted copi es and access to correspondence, to
20 || pl eadi ngs, to docunent requests. |'ve been granted copies of
21 || 30 (b) 6 disclosures nade by the defendants, and |'ve had an
22 || opportunity to talk to the defendants' -- counsel for the
23 || defendants and consultants for the defendants.
24 | Q And how did you go about obtaining that information that
25 || you' ve just descri bed?

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Regard - direct by Marovich 89
1|A Vel |, the docunents were provided to ne by counsel for
2 || Tenpl e-Inland. The conversations, | was permtted access to
3 || schedul ed conference calls and speak to themdirectly.
4 || Q D d you receive sufficient information first wth respect
5 ||to Tenple-Inland and its consultants to allow you to eval uate
6 [|[its ES process?
7 || A Yes, sir.
8 || Q VWul d you have sinply assunmed as part of your work that
9 [|all the other defendants' ES processes were the sane as
10 || Tenpl e- 1 nl and' s?
11 || A Vel |, there's a certain amount of cooperation is ny
12 || understandi ng that the defendants engaged in to devel op their
13 [Jinitial set of search terns, so there was sone simlarity on
14 || the work product. Downstreamfromthat | found differences,
15 ||and | did not nmake the assunption. | think the differences are
16 || spelled out inthe 30 (b) 6 disclosures. And it's al so what |
17 || confirned or learned in the course of ny conversations wth the
18 || i ndi vi dual def endants.
19 || Q And by the 30 (b) 6 disclosures, do you nean the letters
20 (| that counsel sent to the plaintiffs to describe processes in
21 || response to a 30 (b) 6 deposition notice received by the
22 || def endant s?
23 || A That's ny understanding. Both the letters and | believe
24 || in the case of sone of the defendants, at |east one, subsequent
25 || addenduns or additional information sent.
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1||Q Wth respect to all of those other defendants, did you

2 || receive sufficient information to allow you to evaluate their

3 || ES processes?

4 || A Yes, sir.

51| Q M. Regard, are you being paid for your testinony today?

6 || A | am

7 || Q At what rate?

8 || A 525 per hour.

9 || Q Does that rate or the amount that you' re paid depend in
10 |} any way on the outcone of this hearing or the outcone of this
11 || case?

12 || A It does not.

13 || Q | want to talk about ES best practices nowwth you. M.
14 || Regard, what are the industry best practices by which ES

15 || gat heri ng and production are neasured?

16 || A VeI, | think it's the principles that we neasure them by.
17 || As to best practices, we execute to achi eve those neasurenent
18 || principles. The principles, and there are many, but the ones I
19 || find are relevant here are the first principle is that we

20 || expect that parties will do adiligent job to find el ectronic
21 || di scovery, but there's not an expectation they will find every
22 || si ngl e docunent .

23 MR MO N pjection, Your Honor. | think when

24 || we're talking about -- he's divided this into principles and
25 || best practices. | think that principles are derived fromlaw
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1 ||and that's a legal matter. Now, the best practices that are
2 ||used to inplement the lawor to conply with the lawis a
3 ||different issue. But | don't think that this w tness can
4 ||testify as to the principles.
5 MR MROATZ | disagree, Your Honor. And why don't
6 || you give us -- Your Honor wth your indul gence, we coul d ask
7 || where those principles are derived.
8 THE GORT: VWeéll, | wanted to know where they cane
9 || from
10 MR MROUTZ Sure. So M. --
11 THE QORT: So let's figure out where they came from
12 || first.
13 THE WTNESS. Wl |, when | tal k about principles, |
14 || rely heavily on the work that |1've participated in at the
15 || Sedona (onference. But not everything that we've done at the
16 || Sedona Conference has been witten up as a -- under the title
17 || principle. VW have a nunber of papers that we' ve published
18 || that have recommendations, best practices, or scholarly work on
19 || the area of electronic discovery. So that when | say a
20 || principle, I'mtal king generically what | derived fromthe work
21 || that we'd done in the Sedona Conference and in ot her
22 || conferences and think tanks | participate in.
23 The Sedona Conference is --
24 THE CORT: W, M. Mgin -- let ne ask M. Mgin.
25 || Vel |, when a person is both a consultant expert in an area, and
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1 ||that seens like M. Regard's primary work is in eD scovery or E
2 || consulting. Wen he's using the word principle, | nmean what --
3 || tell nme what your objectionis here so just the record is
4 || clear. Tell ne what your objection is.
5 MR MOAN | think that principles, Your Honor --
6 ||[there's a distinction between principles and best practices.
7 || And that when you unpeel the onion, that principles really are
8 |[|matters of law That is what the Gourts and Gongress have said
9 ||are the requirenments of |aw that apply to di scovery whet her
10 || it's eD scovery or other discovery. Now how that gets
11 || i npl enented woul d be best practices. So if | could use an
12 || exanpl e.
13 Mranda in a crimnal context would be a principle.
14 || The giving of a Mranda warni ng as proper police procedure
15 || woul d be a best practice.
16 MR MROATZ Your Honor, if | nay.
17 THE GORT:  Yes.
18 MR MRONTZ | think M. Mgins testifying. The
19 || fact is that M. Regard is prepared today to expl ain where the
20 || raterial that he replies upon cones from the life's work he's
21 || done in ES, and the fact that he is not trying to take your
22 ||job ininterpreting what the lawis. The Gourt is well able to
23 || interpret his opinions today and apply it to the | aw
24 THE QORT: | think that it was his choi ce of words
25 || that started this debate. | nean, | think if heis -- | think
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1 ||what M. Mginsaidis if heis talking about best practices,
2 || okay, he can tal k about best practices. Then on
3 || cross-examnation we're going to find out if -- you know what
4 || does he base his best practices on, | think. |Is that correct?
5 || Is that what you were sayi ng?
6 MR M@ N Depending, yes, Your Honor.
7 THE GORT: And his experience. | nean, | think
8 [[that's it. | think it was the principle word that got us
9 (| tripped up. Ckay.
10 MR MROMTZ Let ne rel oad.
11 THE GORT:  Yes.
12 || BY MR NMAROU TZ
13 || Q V¢ were talking a mnute ago about the industry best
14 || practices by which ES gathering and production are neasured.
15 || And to provide context, | think your answer in general was that
16 || there were several. e of which was that you can't expect to
17 || get every single docunent wherever it's located in the conpany.
18 || So was that right, and what were the other ones that you were
19 || testifying to?
20 (| A So that is correct. As a best practice litigants and
21 || produci ng parties should strive to produce as nmuch el ectronic
22 || di scovery as possible, but nust realize they cannot produce a
23 || hundred percent of every docunment because of the conplexity and
24 || diversity of our systens. That No. 2, as a best practice
25 || litigants should strive, or parties should strive, not
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1 || necessarily litigants -- it could be third parties -- to use
2 || technol ogy to cope wth the vol unes of el ectronic di scovery and
3 || el ectroni c docunents that we have today. And that al so as a
4 || best practice when that technology is used, there should be
5 || sone type of quality assurance testing to verify or to satisfy
6 || concerns that the technology is applied correctly.
7 || Q And does that last step that you spoke of, does that
8 || include in sone cases testing the remai ning corpus or what's
9 || been called today the null set?
10 | A That has nore recently energed as a best practice.
11 || Absol utely.
12 || Q Now, with those best practices in mnd, |et's discuss what
13 ||you did in this case to determne whether or not they were net.
14 || P ease provide the Court with a general overview of what you
15 || learned with respect to defendants' processes here.
16 || A VWll, alot of what I'mgoing to tal k about has al ready
17 || been described in the disclosures and the correspondence, but
18 || I'mhappy to repeat it. M understanding is that during the
19 || course of the litigation the filing of the conplaint, the
20 || correspondence, the pl eadi ngs, and the requests for production,
21 || that the defendants have assenbl ed together a list of terns
22 || that have been made known to themthrough the all egations and
23 || requests. And that | call this in ny own vernacul ar the seed
24 || set of search terns and queries have been put together through
25 || a collaboration with the various defendants. And actually the
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1 || task was taken by Georgia Pacific to test those.
2 And that testing, as earlier testinony indicated, was
3 |lan iterative process where search terns were applied agai nst a
4 || corpus of docunents. The results were examned. The null set
5 || was examned. The search terns were revi sed and tested again.
6 || A sone point in that process the search terns, it's ny
7 || understandi ng, were shared wth the plaintiffs. Feedback was
8 || received on the quality or perceived |lack of quality of those
9 || search terns, and they were nodified as a result. And then at
10 || sone poi nt subsequent the search terns, again the seed set now
11 || revised and nodified, was distributed to different defendants.
12 || And each of the defendant groups took those search terns,
13 || adapted themto their individual organizations, and ran them
14 || against information they had coll ected as potentially
15 || responsive to this litigation.
16 And that when they finished appl ying these search
17 || terns to that collection that they had, that each of the
18 || defendants in their own way tested the residual docunents,
19 || again their individual null sets, if youwll, as a verifica-
20 || tion process to col | aborate the success of the search terns.
21 || Q M. Regard, |'mhanding you what's been narked as
22 || Defendants' Exhibit 4 for identification.
23 || A And | just said collaborate. | shoul d have said
24 || corroborate.
25 MR MO N Again, Your Honor, for the record this is
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1 || not a docunent we have seen before.
2 || BY MR NAROU TZ
3 {1 Q M. Regard, do you recogni ze Exhi bit 47?
4 1| A Not inthis size. Yes, sir, | do recognize it.
51| Q M/ eyesight is getting worse, and so we've got to nake
6 || things w der.
7 || A It is unfortunately.
8 || Q What do you recogni ze Defense Exhibit 4 to be?
9 || A This is an exhibit that | had pulled together. | actually
10 || set it up, and ny teamand | hel ped pull this docunent
11 || together. This reflects sone of the information | gathered
12 || fromthe pl eadi ngs, the disclosures, and ny conversations wth
13 || i ndi vi dual def endants.
14 || Q DO d you oversee the docunent's creation?
15 || A | did.
16 || Q Is Defense Exhibit 4 a fair and accurate summary of the
17 || facts elicited during your interviews and that you cul |l ed from
18 || the docunents that you reviewed that relate to the issues that
19 || are contai ned on Exhibit 4?
20 (| A It is.
21 || Q And to the best of your know edge are the facts and -- are
22 || the facts that are contai ned on Exhibit 4 accurate?
23 || A To the best of ny know edge, yes.
24 MR MAROMTZ Your Honor, we nove for adm ssion of
25 || Defense Exhibit 4 into evidence.
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1 MR M@ N Your Honor, we object. Thisis a bit of
2 || an anbush to be frank about it.
3 THE QORT: It's what?
4 MR M@ N An anbush. V¢ were supposed to have
5 || recei ved the denonstratives on | ast Thursday. There was no
6 || indication that we woul d recei ve a docunent anything |ike this.
7 || V¢ have no idea when this docunent was conpiled, and we can't
8 [|at this point in the proceedi ngs even check the accuracy of it.
9 ||l note that there's sone statenments about di sclosures, about
10 || the search terns by the defendants to the plaintiffs. And in
11 || ny viewit's grossly inaccurate. And if we had the tine and
12 || the ability, we could go through and we can prove it. But
13 || havi ng been anbushed, having just received this docunent, we
14 || don't have any ability to do that. Ve'd object to the
15 || admssion of this docunent.
16 MR MROATZ Your Honor, if | nay.
17 THE GORT:  Yes.
18 MR MROMTZ Afewthings. Frst we nentioned --
19 || when Your Honor set up this hearing, Your Honor nentioned that
20 (| exhibits could if they had al ready been prepared be turned over
21 || in advance, but that there may be sone that weren't fully
22 || prepared. This wasn't fully prepared at the tine of Thursday.
23 Second, the information that's contai ned on the
24 || exhibit for the nost part has already been shared with the
25 || plaintiffs inthe 30 (b) 6 and other letters. Thisis a
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1 || sumary docunent, Your Honor. And it's fine wth us frankly if
2 ||plaintiffs wsh to reserve on this. | just want to make sure
3 ||that | nmake the notion to get it admtted into evidence. Ve
4 || don't have a jury here, Judge. It's sinply a matter of using
5 it wththiswtness to allowthe wtness to identify and
6 || descri be what he did.
7 MR MOAN Your Honor, there's an awful |ot of
8 || detailed information in this that the plaintiffs woul d sinply
9 || need to ook at to verify before.
10 THE QORT: Wl I, | assune this is |ike an outline of
11 [{what M. Regard s testinony is going to be about what he did.
12 || This is kind of his help to -- this is like his exhibit book.
13 || So the first is | think he's able to say on the stand what he
14 || did. Ckay. | do think he can say what he did. So |I'mgoi ng
15 ||to reserve ruling on the admssibility of this.
16 Now, | don't -- | wouldn't use the word anbush. But
17 ||just as | said clearly on Friday that -- to the plaintiffs that
18 || I thought they didn't have enough notice on Mss Tenny. (kay.
19 || I do think we could have at | east been told that he is going to
20 || bring a spread sheet that involves six defendants. And | have
21 || a question. Wiy isn't GPon this? | nean, GPis not on this.
22 [|Soit's not in-- did he only reviewthe six people who are the
23 || si x conpani es that are on here?
24 MR MROMTZ Rght. Hs -- the answer to that
25 || question, Your Honor, his testinony prinarily will be for the
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other six because the first wtness --

THE QORT: & had their own.

MR MRONTZ Rght. Has already testified
generally as to the (P process. Secondly, | just -- | bristle
alittle bit at the charge that this is an anbush. V¢ wote in
our letter --

THE QORT: | didn't, | didn't use --

MR MROUTZ No. No. |I'mnot --

THE CORT: -- M. Mgin's word.

MR MROMTZ |I'mwell aware of that.

THE QORT: kay. But | amsaying that, | amsaying
that they at the last mnute wanted to add somet hing for today,
and | didn't allowthemto doit. So | think his point is well
taken. But we'll just --

MR M@ N Your Honor, | don't care to wangl e about
this on the record inlight of the tinme limtations that we
have.

THE CORT: R ght.

MR MDA N But you have reserved ruling.

THE GORT: | have reserved ruling.

MR MIAN And | would urge you before ruling to go
back and pl ease take a | ook at the letter that M. Mrovitz
submtted where he describes the testinony that M. Regard is
goi ng to give.

MR MRONTZ That's fine.
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1 THE GQORT: | think the content of what he's going to
2 ||say, | nean, I'mgoing to let -- there is a difference between
3 || an exhibit and the content. | don't think the content is a
4 || surprise. | think the exhibit and pulling it all together is
5 || quote, unquote were. But let's start wth the content because
6 [|it's now 11: 20.
7 MR MAROU TZ Very good, Your Honor.
8 || BY MR NAROU TZ
9 || Q M. Regard, let's junp directly to the content.
10 || A Yes, sir.
11 || Q Tell us exactly what you did in terns of evaluating the
12 || defendants' ES protocol .
13 || A Véll, No. 11 wanted to understand the process that |
14 || recently described prior to this dialogue. Basically the
15 || process they went through in originating search terns that were
16 [Jultinately used, the process used to nodify those, to
17 || reconsider them to test themat the first level. And then as
18 || they were distributed to individual defendants to understand
19 || how the defendants tested those against the null set. And
20 || really that was the nost inportant thing to ne.
21 Because as | learned in this process and that | have
22 || seen in other cases, individual parties can follow a variety of
23 || paths fromthe begi nning of the collection of ESI to the
24 (fultimate production. But it's the testing of the application
25 || of technology that's of particular inportance today. And so it
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1 ||was the testing of the null set that | thought was the nost
2 ||inportant part of corroborating, corroborating the ability of
3 || defendants to rely upon their processes. And so this chart
4 || reflects ny focus on gathering fromthe defendants the specific
5 ||information as to the null set testing that they conduct ed.
6 || Q M. Regard, plaintiffs claimthat defendants' reliance on
7 || keywords at the outset of this process conpromsed the results.
8 || Do you agree with that?
9 [l A | do not.
10 || Q Wiy not ?
11 || A Two reasons. At least two initially. No. 1, inny
12 || experience it's been very common, in fact, in every case that |
13 || refl ect upon keywords have been used in one fashi on or anot her.
14 || And | find that keywords are very common in dealing wth the
15 || volunes of ES that we deal wth today. There was sone earlier
16 || testinony about filtering of docunents. The filtering of
17 || docunents by date ranges is a type of a keyword. The sel ection
18 || of custodians is a type of a keyword or key pl ayers.
19 Again, the use of keywords to hel p separate docunents
20 || fromthat which is a viable corpus of docunents to that which
21 || is obviously or sonetines not so obviously not relevant is a
22 || very useful technique. Ve use keywords both to include
23 || docunents as wel|l as to exclude docunents in shapi ng up the
24 || docunent cor pus.
25 The second reason i s because the keywords the way
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1 || they have been used in this particular case |I find have
2 || followed best practices. Best practices in that there was
3 || significant human input at the begi nning. Counsel
4 || coll aborated. There was significant review of docunents from
5 || both keyword hits as well as nonhits. And again, |I'mrepeating
6 || sone of the testinony fromthis norning from Georgia Pacific
7 || whi ch drove through KPM5 and Gounsel on CGall the testing of the
8 ||initial set. That iterative processing, again is a best
9 || practice to try the keywords, to ook at the results, to use
10 [ the results to nodify the keywords and try themagai n and
11 || agai n.
12 And then finally when the keywords were distributed
13 || to defendants, they were nodified again and tested. So | find
14 || the application of keywords both appropriate in ny experience
15 || and the way that they were applied consistent wth best
16 || practi ces.
17 || Q Have you undertaken any independent studies of -- well, of
18 || anything that relates to keywords in your area of expertise?
19 [ A Vel 1, | nentioned earlier that ny background is in
20 || conput er science, ny undergraduate degree. e of the things
21 || that we pride ourselves on at IDSis that we have a conputer
22 || science focus. In fact, sonetines we're called upon to testify
23 || on issues of not ESl but conputer science and how conputers
24 || work at both the forensics level, various enterprise
25 || applications, et cetera.
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1 As a conputer science student, |'ve gone and studi ed
2 || academc papers on various forns of machi ne | earning and

3 ||information retrieval, the TREC papers. But nore inportantly
4 || papers goi ng back to space vector nachi nes back in the 1960s

5 || through the '70s, the '80s. Latent senantic indexing,

6 || probabilistic latent semantic indexing, |atent Drichlet

7 || allocations, and nore recently work by Googl e and Yahoo on

8 || search engi ne opti mzati on.

9 || Q So that goes to the first point about keywords, your

10 || background and experience in using them The second point that
11 || you nade was that essentially they conported wth best

12 || practices here. | want to ask you a question about that.

13 Howis it in this case that you understand the

14 || def endants used keywor ds?

15 || A In ny understanding in this case the keywords have been
16 |Jused to create a, |'lIl call it a perineter of docunents from
17 || which to review for production of ultinately docunents

18 || responsi ve to the docunent requests. And | use the word

19 || perineter because that's really what it has been. The
20 || docunents that were collected -- and that's just an artifact of
21 || the collection process. Because of the way we col | ect
22 || docunents, tend to overcoll ect docunents al ways. Wen you
23 || collect an entire PST or an entire ny docs fol der, you' re
24 || overcol | ecti ng.
25 And so we use filtering processes of it was nentioned
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1 ||earlier file extensions, date ranges, and custodians. |It's
2 || also very useful, and again, in ny experience very common for
3 || parties to create a perineter of docunments by using keywords
4 || and then taking that corpus and reducing it further through
5 || docunent revi ew
6 |Q Wrethe -- oh, I"'msorry. M. Regard, go ahead. |
7 || didn't nean to cut you off.
8 || A Véll, | was going to add to that, one of the indicators of
9 || the perineter is responsiveness or the precision of docunents
10 [ that are inside the perineter. | know through ny tal ks, ny
11 || di scussions with the various defendants, that once this
12 || perineter is drawn, the tighter you draw the perinmeter the nore
13 || that you can excl ude noi se docunents but also the greater the
14 || i kelihood is you mght excl ude rel evant docunents.
15 And so when | ook at things |ike precision, | |ook
16 || at how broad is the perineter. And in this case fromny
17 || discussion wth the defendants, the perineter has been fairly
18 || broad which has resulted in what we call the precision being
19 || relatively low And so again that confirns to ne this was a
20 || conservative perineter that was drawn to identify docunents for
21 || subsequent docunent review
22 || Q Based upon all of this, M. Regard, do you have an opi ni on
23 || on whet her defendants' search protocol, which included but was
24 (| not limted to keywords, net or exceeded best practices?
25 THE QORT: NowIl'minadilenma. So far M. Regard
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1 || has been tal king about in general word search. You get down to
2 || the specifics here, and you keep saying the defendants. | nean
3 [|we did not know and | did read every piece of paper in this, |
4 || did not know how many custodi ans each -- | didn't know any of
5 || this factual information.
6 MR MRONTZ That's a fair point, Your Honor.
7 THE CORT: | nean, | really don't know whether --
8 || you know, what M. Regard has been saying so far has been
9 || pretty general. | don't know whether we shouldn't bring M.
10 || Regard back or do M. Regard a separate tine so that the
11 || plaintiffs can have a chance to absorb sone of this
12 |l individual -- this is he's nowtestifying about six separate
13 || systens here. This doesn't seemfair when they got this chart.
14 MR MROMTZ If | may, Your Honor, a coupl e things.
15 || First I'd be happy to walk through wth M. Regard the
16 || information so that it's clear on the record.
17 THE CORT: Wl I, did you know the underlying -- |et
18 || me say naybe it's just ne. And | nean be straight. DO d you
19 || know t hese specifics?
20 MR M@ N No, Your Honor.
21 MR MAROTZ Your Honor, we've identified our
22 || custodi ans nont hs and nont hs and nont hs ago.
23 THE CORT: W1, we know But if -- | nean, what
24 || the last witness said is there has to be sone kind of
25 || statistical, if youwll, if we're going to find out if this
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1 || rethod is valid, accurate as nuch as hunman bei ngs can nake it.
2 ||l mean | can't even read this and listen to M. Regard at the
3 || sarme tine.
4 MR MROUTZ Wll, I'd be happy, Judge, if you
5 (|wll, to have hi mwal k through what these things nean so that
6 [|[it's clear on the record for the Court. There really -- we
7 ||tried to make this a sumary. It nay be the case that there
8 || are stray things here and there that were not provided
9 || previously, but this is a sumary of the give and take that the
10 || plaintiffs and defendants have had over a series of nonths.
11 || And we prepared it really to orient, as Your Honor pointed out,
12 || M. Regard' s testinmony here. So | think it's a great
13 || observation that in order to enlighten this, to allow himto go
14 || through and identify what each of these things neans. Ve¢'d be
15 || happy to do that. Ve want the record to be clear about this.
16 MR MA@ N Your Honor, if | mght. Both in the
17 || descriptive letter fromM. Marovitz of February 16th, as well
18 || as in their defendants' notions they tell us that M. Regard is
19 || going to testify concerning the testing and validation of
20 || search terns. V¢ don't have that testing. Ve don't have that
21 ||validation. And the first tine that we've seen the statistics
22 ||is in this docunent that counsel is trying to introduce. VW're
23 || sinply not prepared to deal wth this wtness wthout that sort
24 || of underlying informnation.
25 MR MAROATZ Judge, just to be clear, Mss Ml ler
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1 ||just handed ne, tab 2 is a good exanpl e.
2 THE QORT: ¢ what? Tab 2 of what?
3 MR MRONTZ Tab 2 of our initial -- exactly. The
4 || brief contains 44 tabs essentially of all of the background of
5 || the back and forth between the parties. There are letters from
6 || all defendants, fromplaintiffs. Tab 2 is an exanpl e of sone
7 || of that back and forth, including the custodi ans.
8 THE GQORT: The August 1l1th letter, is that what --
9 MR MARO TZ  Pardon?
10 THE GOURT:  You're tal king about an August 11th
11 || letter?
12 MR MRONTZ That's exactly right.
13 THE QORT:  kay.
14 MR MROMTZ Soif, Your Honor, if you -- for
15 |} instance, if you go towards the back, you could see all of the
16 || different custodi ans who were there first fromGeorgia Pacific
17 || and fromNoranpac. Then fromPCA  Then fromRock Tenn. And
18 || then fromour client Tenple-Inland. These were provided to the
19 || plaintiffs back in August of 2011. There's a series of
20 || additional letters that were provided back and forth between
21 || the parties. As | say, it provided thema lot of this
22 || information.
23 And | really, | guess | would ask the Gourt sinply
24 ||to -- since M. Regard is here, to hear himout. HMaintiffs
25 || can cross him If plaintiffs can make a show ng | ater that
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1 ||there's sone real naterial information here that they haven't
2 || had access to or couldn't have had access to, then the Court
3 ||certainly will act on that. But --
4 MR MO N Your Honor, the entire statistical
5 || presentation at the bottomof this chart is brand new
6 || information.
7 THE CORT: Al right. So here's what | think we
8 || should do. They've got another hour how they want to use their
9 ||tine. If you want, you could do nore of the direct of
10 || M. Regard, but definitely M. Regard nust have other cases in
11 || Chicago. W'Il do the cross another tine when they have sone
12 || tine to hear it, or you can put on CAC and we'll do, we'll do
13 || the whol e thing another day. | nean, | don't know what else to
14 || do because |"'msurprised, and | don't have to get up and do the
15 || cross.
16 MR MROUTZ Raght. Well, Your Honor, apol ogies to
17 || both you and to plaintiffs' counsel for the surprise. V¢ had
18 ||witten in our letter just to be clear that any additional
19 || exhi bits which had not yet been prepared will be provided
20 || Tuesday norni ng.
21 THE QORT: It's not a technical -- it's not
22 || technical .
23 MR MROMTZ kay.
24 THE QOURT: | nean, sone exhibits are nothing. kay.
25 || So then that's kind of what -- | nean, thisis -- this could be
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1 || a whol e day testinony here.
2 MR MROUTZ Wll, if you'll permt ne --
3 THE GOURT: You want to talk to about the process --
4 MR MROMTZ If you'll permt ne --
5 THE QORT: You want to talk about M. Regard's
6 || process a little bit, kind of give alittle bit overview of the
7 || process or you want to call CAC? Wiatever you want to do.
8 MR MROMTZ If you'll permt ne 30 seconds.
9 THE GORT: Yes. Sure.
10 (Brief pause.)
11 THE GORT: Yes, sir.
12 MR MAROV TZ Judge, thank you for your indul gence.
13 || I think with your permssion what we'd like to do, we think it
14 || woul d be inportant to get M. Regard' s testinony in at one
15 [Jtine. VW're alittle concerned about breaking it up. And
16 || frankly the way we have this set is we were going to have M.
17 || Regard go and then have Sandy go after that. So it probably
18 || makes sense if M. Regard has to cone back anyway for us to
19 || essentially stop the defendants' presentation here, allowthe
20 || plaintiffs to put their experts on, and then set another date
21 || for our two wtnesses to be conpl et ed.
22 THE QORT: Veéll, | think -- here's the other thing
23 [|is | knowthe | east about these other six parties. Because,
24 || you know, there was a choi ce nade before | got into the case
25 || that &P was kind of taking the lead or sonething. $So |
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1 ||factually aminterested to know ki nd of what went on with the
2 ||six. I'msorry, M. Regard.
3 THE WTNESS. Not at all, Your Honor.
4 THE GOURT: But you get another great trip to
5 || Chi cago, okay.
6 THE WTNESS:  Yes, na' am
7 THE QORT: So anyway -- can you stay, though? Are
8 || you staying today --
9 THE WTNESS:  Yes, na' am
10 THE QORT: -- at least part of the day anyway. |
11 || think you ought to call CAC okay. Wth the understanding that
12 ||we're going to recall M. -- we're not going to take back
13 || everything he sai d here today.
14 MR MAN C course.
15 THE COURT: But we'll give you a do over.
16 MR MRONTZ ¢ appreciate it, Your Honor.
17 THE QOURT:  Ckay.
18 MR MROMTZ And | don't knowif Your Honor -- our
19 || preference would be to call Gounsel on CGall after M. Regard.
20 || So we wonder whether it woul d make nore sense sinply to nove to
21 || the plaintiffs' presentation now Qurrently our CGounsel on
22 || Gall examnation is relatively brief. So the ordering that we
23 || have woul d be M. Regard and then Counsel on CGall, and we'd be
24 || happy to turn the floor over to the plaintiffs nowfor their
25 || experts so we can do both of themon another day afterwards.
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1 || And Gounsel on Call could be here on anot her day.
2 THE GORT: No. No. Wiy aren't we going to do
3 || Gounsel on Gll right now?
4 MR MROMTZ It's just -- it's the way that we had
5 (it set up, but we'll -- if Your Honor woul d prefer it that way.
6 THE GOURT: You were going to do Gounsel on Call
7 || after their presentation?
8 MR NEUWRTH Nb.
9 MR MROMTZ N, ma'am Wat we had intended to do
10 || was to have M. Regard go first.
11 THE COLRT: R ght.
12 MR MROATZ And then have Gounsel on CGall go.
13 THE QORT: W, that's what |I'msaying. So why
14 | don't do -- just do -- we've got 45 mnutes on Gounsel on Call.
15 MR NEUWRTH Your Honor, we're certainly happy to
16 || proceed i n whatever way Your Honor determnes nakes sense. |
17 || think that what M. Marovitz was trying to suggest to the
18 || Gourt, but we'll proceed as you say, is that we think that the
19 || length of M. Brown's testinony fromGounsel on Call coul d be
20 || reduced, and it woul d nake sense logically to have M. Regard's
21 || testinony prior to M. Brown' s testinony. And so | think what
22 || the suggestion was that if M. Regard is going to cone back on
23 || anot her day, to have M. Brown cone back on --
24 THE QORT: DOdn't Gounsel on Call just do G°?
25 MR NEUWNRTH  Yes.
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1 THE QORT: DO d they do everybody?
2 MR NEUVRTH They did G
3 THE CORT: Wl I, then --
4 MR MOAN Well, Your Honor, if | can refer you to
5 || the chart --
6 MR NEUWRTH V¢ can proceed.
7 MR MIAN -- we've been discussing --
8 MR NEUWRTH V¢ can proceed.
9 MR MXAN -- it appears that Gounsel on Call was
10 || al so invol ved wi th anot her one of the defendants.
11 MR NEUNRTH But not M. Brown.
12 THE COURT: Not M. Brown.
13 MR NEUWRTH So we'll proceed however Your Honor
14 || wants. And if you would like to hear M. Brown now, we can.
15 THE CORT: Let ne -- you know, | do what | do all
16 || the tine incorrectly. M. Mgin, is this the way you want to
17 || proceed? This is actually your hearing. Do you want M.
18 || Regard just to continue on today, do your cross, and we'll be
19 || finished? Is that what you want?
20 MR MOAN Qite frankly, Your Honor, 1'd like to
21 || hear M. Brown's testinony. V¢ don't have -- we have very
22 || little information fromM. Brown, but we're ready to proceed.
23 THE CORT: W, | see no reason not to do M. -- |
24 || rean M. Brown seens like a followup fromthe first wtness.
25 MR NEUWRTH VW' re happy to go, Your Honor.
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1 THE QORT: So | think that the problemis all the
2 [|information that cane wth M. Regard just was a little fount
3 || of infornmation here that --
4 MR NEUWRTH VW're ready to go, Your Honor.
5 THE QORT: kay. So | say, M. Regard, you step
6 || down and let's call M. Brown.
7 MR FREED. Your Honor, if | nmay. Mchael Freed.
8 THE GORT:  Yes.
9 MR FREED. It nmay be inplicit in what you have said,
10 || but before M. Regard gets his next opportunity to visit
11 || Chicago this wnter, we would like to get the kind of
12 ||information that we will need in order to cross-examne himat
13 || that tine. So we're going to want to have an opportunity to
14 || learn nore about what he's done. MNow, that -- and that's the
15 || dilemma. He doesn't have to do it nowif they can give us the
16 || infornation before he returns. So if they wanted to go through
17 || what he has done up until now because ot herw se we're not
18 || going to be able to deal with what's on this chart anyway.
19 So |' msaying naybe we -- and | apol ogi ze to M.
20 || Marovitz. It's his wtness. But maybe we should | earn what he
21 || did and then recall himafter that so at |east we'll be working
22 || off sone infornation.
23 THE GOURT:  You know, one of the reasons expert
24 || discovery is different than other discovery, and there
25 [[really -- and we were -- we're definitely in a hybrid situation
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1 || here, because this was not followng all of the rules, but it's
2 || exactly the reason that experts unlike nany | aypeopl e are goi ng
3 ||to be testifying to nore conplicated subject natter. So if you
4 || wanted to ask sone prelimnary questions of M. Regard about
5 || his process, that would help us for the next tine. Because |
6 || certainly don't want this to happen the next tine.
7 | think what he said so far is he got hired. He
8 || worked with -- he worked wth the defendants early in the case
9 || and then he came back in order to opine on their search
10 || net hodol ogy. R ght.
11 MR MROMTZ | think that's right. Judge, | just
12 |want to -- you're exactly right. This is an unusual situation.
13 || V¢ didn't have --
14 THE COURT: But I'mnot even being critical. Wat
15 ||I'msaying is let's use a couple mnutes here since M. Regard
16 ||is here. He can tell us kind of what he did. No cross of it.
17 || And then when we have hi mback again at |east they' Il know what
18 || the process was. Thank you.
19 MR MMROATZ That's fine. Thank you, Your Honor.
20 ||| appreciate it. W're all finding our way in this new regine.
21 THE COLRT: R ght.
22 || BY MR NAROU TZ
23 || Q M. Regard, you get all that?
24 || A Luckily I have a trailblazer in the formof a conpetent
25 || counsel, so I'll followthe questions and we'll do the best we
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1 || can, Your Honor.
2 || Q Very good. Let's -- just to give an idea of the way this
3 || worked, and I know counsel and the Gourt wll guide neif | go
4 || astray. Let's take a look at the Tenple-Inland line --
S ||A Yes, sir.
6 || Q -- on the chart. Maybe you can wal k through the
7 || Tenple-Inland line there and give the Gourt an idea of what you
8 || did and how you did it.
9 || A And naybe | can clarify. This infornmation as to the
10 || def endant Tenpl e-I nl and, counsel, the consultants that worked
11 [ on the Tenple-Inland matter in terns of processing and
12 || participating in the application of search terns, the
13 || technol ogy that Tenpl e-1nland used, the nunber of custodi ans
14 || that Tenpl e-Inland has collectively collected, and then the
15 || snal ler nunber -- a set of custodians that | would call the
16 || first level key players that were used for the testing of
17 || search terns.
18 A footnote about the totality of the custodi ans, that
19 |}it includes assistants. In this case ny understanding is
20 || assistants who worked as assistants to various officers or
21 || people with responsibilities wthin the organi zation. Wet her
22 || or not search terns were used in the collection of docunents
23 || fromthe native systens. Wen nodifications or search terns
24 || were disclosed to the opposing party, the requesting party.
25 || Various footnotes of information that | |learned fromthe
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1 || pl eadi ngs, the correspondence or through discussions. And then
2 || a sumary at the bottom
3 Again, like each of the defendants | spoke to,
4 || Tenpl e-1nl and recei ved the search terns fromthe coll ective
5 || effort of the defendants driven by Georgia Pacific to test and
6 || then nodified those for Tenple-Inland. Tenple then used
7 ||information that had been col |l ected from custodi ans but cul |l ed
8 || down through de-duplication, through deN STing, which was
9 || described wth the earlier testinony, to a corpus of docunents
10 || that they then applied the search terns agai nst and t hat
11 || created a null set. So they took a corpus of docunents. They
12 || applied the search terns, they created a hit set, and the
13 || docunents that were not hits we called the null set. And then
14 || fromthe null set they applied a randomsel ecti on of docunents.
15 || They revi ewed t hose docurments. So that woul d be the 500, Your
16 || Honor, if we're on the sane place in that first col um.
17 And then they reviewed those 500 randomy chosen
18 || docunents, of which they found 7 of themin their opinion to be
19 || responsive to their docurment requests. And then | calculated a
20 || percentage, which | also believe has been cal cul ated and
21 || produced in various correspondence by Tenple-Inland. | didn't
22 || create the result. | nerely reperforned the nat henati cal
23 || calculation of the percentage of potentially rel evant docurnents
24 || they found in the randomsanpl e chosen fromthe null set.
25 My goal in creating this colum of infornmation was
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1 || nore to make sure that | had at ny reference the infornation
2 ||that | found in these pl eadi ngs and di scussions than to create
3 || a novel calculation. M other goal in this was to docunent to
4 || sone snmall degree for nyself again as a remnder of the process
5 || they went through, the iterative process both in stage 1 and in
6 || stage 2 of devel opi ng these search terns and then appl yi ng them
7 ||to a corpus of docunents that ultinmately was used for docurnent
8 || review
9 || Q And maybe, M. Regard, we'll await another day on the
10 || specifics of all the other colums that are here. But
11 || generally as you' ve just put it, is that the general process
12 || that you used with respect to the defendants in this case,
13 || obvi ously other than Georgi a Pacific?
14 || A Vel [, again there are nuance differences as to how nmany
15 || docunents they started with and the way that they nodified the
16 || search terns for their individual organi zation or the software
17 || that they were using, but that is what | have learned is
18 || generally the way that each of the defendants handl ed their
19 || approach to this stage of docunent review and producti on.
20 MR MAROATZ Your Honor, | have -- maybe | can
21 || propose that we proceed in this fashion. | have a nunber of
22 || questions that | would ask to M. Regard that are not really
23 || related to this issue. And if you' d like ne to reserve those,
24 ||l can. QO if youdlike nme to fire away, | can do that.
25 THE CORT: Wiy don't you start off. | nean, they
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1 ||don't have to do wth this issue, but --
2 MR MROMTZ It really doesn't.
3 THE QORT:  kay.
4 MR MROMTZ |If we can reserve the rest of that
5 || issue for another tine.
6 THE CORT: R ght. Ckay.
7 || BY MR NAROA TZ
8 || Q M. Regard, without getting into the specifics of what you
9 [|did that we'll tal k about on another day, how does defendants'
10 || search net hodol ogy conpare to the content based advanced
11 || anal ytics that the plaintiffs have offered in this case? Let
12 || me ask you a --
13 || A There's a lot in that question.
14 || Q Yes. Let ne ask you a nore detailed question. Are you
15 || famliar with the phrase concept based searching or ot her
16 || net hods of conputer based advanced anal ytics?
17 || A | amfamliar with the idea of content based anal ysis and
18 || anal ytics. The exact phrase content based advanced anal ytics
19 [lis newto ne inthis case. It doesn't surprise ne. |'ve seen
20 ||alot in the narketplace of various conpani es and software
21 || providers pronoting content based analytics. It's a common
22 ||termin nmarketing. It has a variety of different definitions.
23 But if one takes the testinony this norning to say
24 || i1t's based on sonehow anal yzing the words in a docunent and
25 || using that to nmake decisions about that docunent or to
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1 || understand the deci sions on that docunent conbined wth the
2 || analysis to make a projection of what another docunent m ght
3 || be, then yes, I'mvery famliar wth that.
4 || Q Maintiffs say intheir reply brief that when conpared
5 || head to head plaintiffs' content based search net hodol ogy is
6 || far superior in this case to defendants' Bool ean search
7 || net hodol ogy. Do you renenber seeing that?
8 || A | recall seeing that, yes.
9 || Q Do you have an opi nion on whether plaintiffs' content
10 || based search nethodol ogy is far superior in this case to
11 || defendants' Bool ean sear ch net hodol ogy?
12 MR MOAN jection, Your Honor. | think thisis a
13 || question for you ultimately, but also | don't believe that
14 || there's any foundation based upon the prior answer to the
15 || question that M. Regard has the expertise to conpare the two
16 || systens in the nmanner that the question seeks.
17 THE CORT: WlIl, hold on. Hold on. | nean, the
18 || reason |'mallow ng these, folks, is to hel p us because |I'm not
19 || an expert, okay, in the two systens. Ckay. But now|'m
20 [[really -- I"'mso sorry I'"minterrupting you. But, you know,
21 || you asked himif he's aware of it. Do you think that's --
22 MR MAROTZ Maybe | can help, Your Honor.
23 THE GORT:  Yes.
24 MR MRONTZ The plaintiffs have nade subm ssi ons
25 || in this case.
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1 THE CORT: R ght.
2 MR MROMTZ And M. Regard will testify that he's
3 || had a chance to review those submssions, and that's real ly
4 || what |'masking himabout. |'mcertainly not asking him
5 || whether -- I"'mnot asking himnore than that.
6 THE GOURT: And what's your objection agai n?
7 MR MOAN Well, | think the question has just been
8 || changed. Wat the question was he was asked to conpare (BAA as
9 ||the plaintiffs have used it wth Bool ean search as the
10 || def endants have proposed it.
11 MR MROUTZ h, no, that's not ny question. M
12 || question is as plaintiffs have proposed it. |'mnot aware that
13 || the plaintiffs have actually used it. So ny question needs to
14 || be clear. And if ny msspoke before, | apologize. But ny
15 || question is as proposed, is it the case that when conpared head
16 || to head plaintiffs' content based search net hodol ogy is
17 || superior to defendants' Bool ean search net hodol ogy.
18 MR MO N And ny point, and putting aside the | egal
19 ||issue, ny point is is that based upon the w tness' prior answer
20 || there's no foundation for himto corment on plaintiffs'
21 || proposed net hodol ogy because he hasn't testified -- there's not
22 || a proper foundation at this point as to any know edge or
23 || expertise that this witness has with the advanced anal yti cs.
24 || He said he's aware of it. As | heard that, it sounded |ike
25 || he's done sonme reading in the area. Vll, |'ve done sone
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1 || reading too, and nobody wants to hear ny experti se.
2 MR MAROV TZ The problem Judge, the problem
3 || Judge, is that plaintiffs have presented advanced anal ytics as
4 ||though it is a discrete nethodol ogy that everybody knows. |
5 || think M. Regard can debunk that, and that's why |I'masking him
6 || the question the way |'ve asked it.
7 THE GORT: Al right. I'mgoing to -- | think that
8 ||the whole first 15 mnutes of M. Regard' s resune was to
9 |lqualify himas an expert, if youwll, inthe field of -- in
10 [Jthis field. Inthis field. And | think based upon that, he is
11 || going to give an opinion here -- you know, | so nuch | ook at
12 ||this as a real work in progress. (kay. This is not a Daubert
13 || hearing. This is not -- we have got a very practical issue
14 || here we've got to address. So | really wanted to keep this as
15 || specific as possible. (kay. Not a, as | said before, a
16 || treatise on what mght be applicable in other cases. |'mjust
17 || talking about right here. So if you want to ask him-- |I'm
18 || going to overrul e your objection is what |'mdoi ng, and you nay
19 || ask the question. Ckay.
20 || BY MR NAROU TZ
21 || Q Do you have an opinion, M. Regard, on whether as applied
22 || here in this case for this Gourt, whether the plaintiffs'
23 || content based search nethodol ogy that's been offered that
24 || you' ve read about is superior in this case to the defendants'
25 || search nethodol ogy that the defendants used in this case?
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1A | do.
2 || Q Whiat ' s that opi ni on?
3 |A My opinionis that it is not denonstratively superior.
4 || That, in fact, the process used by the defendants uses nany, if
5 || not all of the aspects the plaintiffs have even asked for. And
6 || that when one thinks of content based anal ytics, that the
7 || appl i cation of keywords is content based anal ytics. The use of
8 || the topics functionality on dearwell is content based
9 ||analytics. It's the process we need to | ook at, not the
10 |} i ndi vi dual technol ogi es.
11 || Q And what do you nean by that? Wy are keywords content
12 || based anal ytics?
13 || A Alot of the pleadings and the discussion as | |look at it
14 || revol ves around the issue of predictive coding. Predictive
15 || coding is the ability to | ook at a few docunents to nake
16 || decisions, and to cone up wth a nethodol ogy, a technol ogy t hat
17 || wll take those decisions and apply themto a different body of
18 || docunents. And that's what keywords do. Wen you | ook at
19 || docunents and you say these keywords are choosi ng docunents
20 || that | believe help ne segregate ny docunents and find ones
21 |[that are likely to be relevant and | apply those keywords whi ch
22 || look at the full text of the docurments I'mapplying them
23 || agai nst and segregate those docunents, it's making a deci sion.
24 || That is a formof predictive coding.
25 And then we go and we confirmthe way that technol ogy
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1 ||is working by looking at the null set. | would al so suggest,
2 || not suggest. | would al so acknow edge, observe that the
3 || defendants used ot her types of content anal ytics in devel opi ng
4 || and testing their search terns. They used the topic feature in
5 [|AQearwell. This is a feature that uses software technol ogy to
6 || anal yze the words in individual docurments and create
7 || rel ationshi ps between those words and the way those words
8 || appear on a frequency basis between multipl e docunents and in
9 || proximty to each other -- not proximty, but in co-appearance,
10 || if you wll, in one docunment versus another. And again uses
11 || that to group docunents, define simlar docunents, and nake
12 || better decisions about how to segregate one set of docunents
13 || from anot her.
14 So fromthat aspect what the defendants have used is
15 || content based anal ytics, and they've used it in a predictive
16 || coding nanner. So | don't find the nethodol ogy suggested by
17 || the plaintiffs to be superior. | find in nany ways it
18 || overlaps. | find that they didn't recommend any particul ar
19 || tool or technology. And that the tools and technol ogi es the
20 || def endants have used have al ready i ncor porated t hose concepts.
21 || Q So in nmany respects is the dichotony on the one hand
22 || bet ween Bool ean searching and on the other -- well, why don't
23 || you comment on the way this has been set up on the di chotony on
24 || the one hand bet ween Bool ean searching and the other on
25 || predictive coding as it applies to this case.
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1A Again, | have worked with clients on cases to use Bool ean
2 || tech -- Bool ean search strings in a predictive codi ng nanner,
3 || where we have used iterative searching and eval uati onal
4 || searches to create a set of search terns that we feel wll
5 || successfully and reasonably segregate a corpus of docunents
6 |[|[into those that we're going to review and those that we're not
7 |lgoing to review That is a prediction on that corpus based on
8 || these search terns.

9 And | also want to say that, you know, we tal k about
10 || search terns as if we're tal king about one or two searches in
11 || Gogle. That's not what we're doing here. V' re tal ki ng about
12 || very conpl ex search terns that the defendants put together
13 || here. | nean, |'ve | ooked at sone of these. These have dozens
14 || of terns. And when you |look at the Bool ean structure of those,
15 || those translate into many nore searches. |It's not a case of
16 || running five or six searches and saying that was it and,

17 || therefore, it's so sinpleit's not reliable. It was actually
18 || extraordinarily conpl ex and vari ed.

19 MR MROATZ Your Honor, if | may. | want to

20 || reserve tine for Counsel on CGall because | know M. Regard is
21 || comng back anyway at sonme point. So mght | suggest that we
22 || essentially allow M. Regard to cone back on anot her day. |
23 || would finish off his direct examnation wth the renai ni ng

24 || points that we just -- we haven't gotten into because we're all
25 || going through this new area of procedure and |aw, and we al |l ow
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1 || Gounsel on Call to give its testinony at this point.
2 THE CORT: Al right. Let's do Gounsel on Gall, and
3 |II'lI'l think about what we're doing -- |'mgoing to think about
4 || howwe're handling the rest of this at lunch. Ckay.
5 MR MRONTZ That's, that's --
6 THE CORT: But let's call Gounsel on Gall right now
7 || Ckay
8 MR MRONTZ Raght. Thank you, Your Honor.
9 THE QORT: Thanks, M. Regard. Don't |eave pl ease.
10 THE WTNESS. Thank you, Your Honor.
11 (Witness excused.)
12 MR NEUWRTH If it pleases the Court, Your Honor,
13 || we woul d cal |l Sanuel Brown from Counsel on Call.
14 SAMUEL W. BROWN, DEFENDANTS' WITNESS, DULY SWORN
15 THE QORT: Have a seat and pl ease state your nane
16 || for the record. kay.
17 THE WTNESS. M nane is Samuel WI I iam Brown.
18 MR NEUWRTH Thank you, Your Honor.
19 DIRECT EXAMINATION
20 || BY MR NEUWRTH
21 || Q M. Brown, for whomdo you work?
22 || A Gounsel on Cal l.
23 || Q And briefly what does Counsel on Call do?
24 || A Gounsel on CGall is a conpany that provides attorneys on a
25 || contract basis to its clients, which are typically large | aw
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1 ||firns and corporations. The conpany has a division in which it
2 || provides attorneys that work on substantive natters to
3 || corporate clients, and then they have an eD scovery divi sion.
4 || Q And how | ong have you been at Gounsel on Call?
5 (A S nce April of 2006.
6 [|Q And what's your current position there?
7 || A Seni or attorney and project nanager.
8 [|Q And can you tell me the types of clients that you' ve
9 || worked for at CGounsel on Call.
10 || A Vel 1, currently obviously Georgia Pacific, currently
11 |AT & T, AT & T Mobility, GCox Communi cations, VWl -Mart, and in
12 || the past Goca- ol a.
13 | Q And these are all clients that you' ve worked on wth
14 || eb scovery projects related --
15 || A That's correct.
16 || Q -- related to ESS? And very briefly what is your
17 || educati onal backgr ound?
18 || A | have a bachelors degree and a JD fromthe University of
19 || Tennessee.
20 || Q And you say you have a JD. Have you practiced | an?
21 || A Yes.
22 || Q And are you admtted in any states?
23 || A Li censed to practice in Tennessee and (Geor gi a.
24 || Q And have you ever practiced at a law firn?
25 (| A Yes.
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1||Q Wiich firn?
2 || A M/ ow firm Frst of all, | was an associate and then a
3 || partner inafirmin Knoxville, Tennessee for | think 11 or 12
4 || years.
5|1 Q Now, what was the timng of Counsel on CGall's retention in
6 || this case?
7 || A | believe we were retained in May of 2011.
8 || Q kay. Now, in the interest of tine |I'mjust going to nove
9 || very quickly. GCan you tell ne were you personally involved in
10 || the work that Gounsel on Call did here related to the
11 || devel oprent and testing of search terns?
12 || A Yes.
13 |Q Andis that a process that began in May 20117
14 || A Yes.
15 || Q Now, when this process began are you famliar with the
16 || concept of a sanple set for devel oping and testing search
17 || terns?
18 || A Yes.
19 || Q And was a sanpl e set created here?
20 (| A [t was.
21 | Q And what was in that sanple set?
22 || A Initially there were four high, what were considered to be
23 || high priority custodi ans.
24 || Q And who were those four custodi ans?
25 (| A Christian F sher.
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1||Q And who is M. Fi sher?
2 || A M. Fisher is an executive vice president and in charge of
3 || the Contai ner Board D vision.
4 || Q Wio was the second one?
5 A MIly HIliard.
6 || Q And who is that?
7| A She is involved in the trades area.
8 ||Q Andthe third?
9 [l A Scott Denton. He is a pricing anal yst.
10 || Q And the fourth?
11 || A Travis Ballard. And he is involved in inventory and
12 || nodel i ng down ti ne.
13 || Q And is there anyone el se whose ES was included in the
14 || sanpl e set that was used for devel opnent and testing of search
15 || terns?
16 || A V¢ also included a fifth individual, Robert Bellinger.
17 | Q  And why was this fifth individual included?
18 || A M. Bellinger was or is a plant nanager. It was felt that
19 || his ES should be less -- well, it was felt that wth respect
20 [Jto the first four custodians they woul d be a very target rich
21 || envi ronnent .
22 || Q And, in fact, those four custodi ans were fromanong the
23 || custodi ans that Georgia Pacific had identified to plaintiffs as
24 || cust odi ans whose ES woul d be searched, correct?
25 (| A That's correct.
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1||Q M. Bellinger was not on that list, correct?
2 || A That's correct.
3 IQ S0 you had this sanple set of the five custodians. And
4 || can you describe for the Gourt how the process of devel opi ng
5 || the certain terns began.
6 || A Vel 1, the first thing we did was we recei ved a set of
7 || search terns and strings froml believe it was International
8 || Paper's counsel .
9 ||Q And what did you do with that |ist?
10 | A Vel 1, we had our test corpus, which at that tinme consisted
11 || of about 94,200 docunents or so. V¢ then --
12 || Q And those were the docunents that came fromthe files of
13 || these five custodi ans, the ES of these five custodi ans. And
14 |is it correct that those have al ready been through sone of the
15 || steps tal ked about today, |ike de-duplication and deN STi ng?
16 || A Yes. Those were provided --
17 || Q And 94,000 was what was | eft over, correct?
18 || A Those were provided to KPMa They were deN STed,
19 || de-duped, and nade avail able to us.
20 || Q And you ran the, you ran those --
21 || A V¢ ran the set of -- theinitial set of search terns and
22 || strings and | ooked at the hit counts and then began a |i near
23 || review of the result set fromthose searches.
24 || Q And what then did you do? Just generally describe the
25 || process.
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1|A As aresult of |looking at those, we discovered that they
2 || were, in fact, highly responsive. They pulled back responsive
3 || docunents, but they did not pull back a very |arge nunber of
4 || responsi ve docunents. So we then began a process of
5 ||identifying additional terns that we could then add to those
6 || terns and strings.

7 || Q And did you do this just once or did you do this miltiple

8 || tines?

9 | A Vé didit repeatedly. It was over a two-week period in
10 |} which we worked wth internal counsel at Georgia Pacific. W
11 |} worked wth Qi nn Eranuel. W worked with KPMa And it was
12 || through a series of iterative steps that we eventually arrived
13 || at a very el aborate, very robust sort of strings.

14 || Q Now, inthis initial process what was the tine period that
15 || this took place? You said it started in May and ran till

16 || roughly when?

17 || A | believe that we got the initial set of terns fromIP in
18 || about the second or -- toward the third week of May. And it
19 || woul d have been -- we woul d have been finished wth that

20 || process around the 16th till say the 20th of June.

21 || Q And in this initial process was the topics function from
22 || Qearwell used as part of the work you did to devel op the

23 || search terns?

24 || A Yes.

25 |Q Axdwas it applied to the null set?

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Brown - direct by Neuwirth 131
1A It was applied -- at that tinme it was applied both to | ook
2 || at the docunents that were positive hits, and then it was
3 || applied generally to the reviewed corpus. W didn't have a
4 || null set of that topic.
5|1 Q S it was applied to both the hit set and the corpus as a
6 || whol e?

7 || A That's correct.

8 || Q Now, you said that the results by md-June were robust.

9 [|Ddyou do any testing to determne that?

10 || A Ckay. At that point we felt that the results were robust,
11 || and so we began the validation phrase in which we created what
12 ||| referred to as the conbi ned conposite set and then the null
13 || set. The conbi ned conposite set was the set of search strings
14 || that woul d hopeful Iy pul | back, you know, positive hits from
15 || the test corpus. The null set was defined as the test corpus
16 || | ess the conbi ned conposite set.

17 || Q And did you create a sanple to test?

18 || A At that point we created sanpl e sets.

19 | Q And how big was that sanpl e set?

20 || A For the null set it was 660 docunents.

21 || Q And you ran -- and what testing did you do with that set
22 || of -- that sanple set?

23 || A V¢ reviewed themlinearly.

24 || Q Meani ng one by one?

25 (| A e by one.

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Brown - direct by Neuwirth 132
1||Q And did you -- and was the purpose of that -- what was the
2 || purpose of that review? W at were you trying to determne?

3 |A The purpose of that was to ook for fal se negati ves.

4 ||Basically --

51| Q You were trying to see if any docunents that had been in
6 || the null set were --

7 || A That were responsive had slipped through and into the null
8 || set.

9 ||Q And based on that testing, what was the percentage of

10 || docunents in the null set that you determned coul d have been
11 || consi dered as docunents that shoul d have been hit?

12 || A It was 4.1 percent.

13 || Q So out of all the docunents just 4.1 percent --

14 || A Yes.

15 || Q -- were ones that you woul d consider that coul d have been
16 || treated as hits?

17 || A M ght have been treated as nargi nal |y responsi ve.

18 || Q Ckay. Now, after this testing, what was done next?

19 || A V¢l |, then we also did the sane, essentially the sane

20 || exercise on the conbi ned conposite set. There we | ooked at 400
21 || docunents, and we determned that out of the 400, 218 of them
22 || were responsive. And so we had a 58 percent responsiveness

23 || rate.

24 || Q Al right. Sothat's inthe set that was hit by the

25 || search terns, 58 percent of the docunents were actually
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1 || responsi ve as opposed to just potentially responsive?
2 || A That's correct.
3 {1 Q Ckay. Now, after this round of testing in md-June, what
4 || was the next part of the process?
5 1A It was the -- the results of the search strings thensel ves
6 || were given to the defendants.
7 || Q And did the defendants gi ve you feedback?
8 A  They did.
9 |Q And did you use that feedback to further devel op the
10 || search terns?
11 || A Yes, we did.
12 || Q And did you conme up with revised sets of search terns
13 || based on that ?
14 || A Ve did.
15 || Q And in this process did you again use the topics function?
16 || A A ways.
17 || Q Ddyou use it both on the hit set and the null set?
18 || A Ve used it on the hit set, and we used it especially on
19 || the null set.
20 || Q And then did that lead to a further revised set of search
21 || terns?
22 || A It did.
23 || Q D d you test themagain and validate then?
24 || A Ve did.
25 || Q And this tine in the validation what was the percentage
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1 || result you got?
2 || A At that tine we actually ran the validation twce. W had
3 || 4.7 percent on one set and 4.1 on the other.
4 || Q And that was testing of the null set?
S ||A That was testing of the null set.
6 || Q And then what was the next step in the process after this
7 || testing that was done?
8 || A Vel [, and again we did the conbi ned conposite set.
9 || Q And what was next ?
10 || A That woul d have been around | think the 5th of August.
11 || And those search strings were turned over to the plaintiffs.
12 || Q And then did you recei ve feedback back fromthe
13 || plaintiffs?
14 || A n about the -- | believe it was about the 15th of
15 || Septenber we received a letter.
16 || Q Goul d you hold up -- you should have there in front of you
17 || Defendants' Exhibit 2, which is the plaintiffs' prelimnary
18 || anal ysis of defendants' first set of proposed search terns.
19 || A Yes.
20 || Q And is this what you received back? Is this what you were
21 || referring to?
22 || A It is.
23 || Q And did you use this in any way to try to add anything to
24 || the search terns?
25 (| A Yes.
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1||Q And what did you do?
2 || A Vel [, we reviewed the letter, and we determned -- there
3 || were several exanpl es where, in fact, for exanple, we mssed
4 || the name of a trade association. So we added that to one of
5 || the search strings. V¢ then began a process, an iterative
6 || process discussing wth the other defendants how we coul d
7 || accommodat e sonme of the, the concerns that the plaintiffs
8 |[[raised inthe letter principally by nodifying some of the
9 || strings and by nodi fying the proximty of connectors so that we
10 || woul d capture a | arger set of docunents.
11 || Q As a general nmatter did you find this plaintiffs' input
12 || hel pful to the process?
13 || A As a general natter | did not.
14 || Q But you did try to extract this infornation?
15 || A Absol ut el y.
16 || Q And did this lead again t go anot her devel opnent of a
17 || further revised set of search terns?
18 || A It did.
19 | Q And did you validate those search terns agai n?
20 (| A Yes.
21 || Q What were the results of that validation process?
22 || A At the end of the vali -- at the end of that validation
23 || process the null set validated to 4.2 percent.
24 || Q So you now have had four tests all in the range of
25 || sonewhere between 4 and 5 percent when you tested the null set?
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1A That's correct.
2 || Q And did that lead to a final set of search terns?
3 |A Yes.
4 || Q (kay. Now, was that final set of search terns then
5 || applied against &P s full review corpus?
6 || A [t was.
7 || Q And is it correct that that corpus included ES from 17
8 || cust odi ans?
9 [l A | believe that's correct.
10 || Q And did it also include ES fromother sources that were
11 || not specific custodi ans?
12 || A There were specific -- | think there were reports that
13 || were pull ed from ot her custodi ans --
14 || Q Véll, was it fromother --
15 || A Q her sour ces.
16 || Q Fromother sources, right. So there were both custodi an
17 || ES --
18 || A And source ESl.
19 || Q -- and ES fromother sources wthin G2 correct?
20 (| A That's correct.
21 || Q And so you now -- the search terns were applied to that
22 || and you got a set of docunents to review, is that correct?
23 || A That's correct.
24 || Q And do you recall how | arge that set of docunents was,
25 || that ESN set that was going to be now revi ewed by attorneys?
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1A The total set including everything that you nentioned, all
2 || 17 custodi ans plus the additional ES sources was about 140, 000
3 || records.
41Q And--

5 MR M@ N Your Honor.

6 THE GORT: Yes, sir.

7 MR MIAN | don't want to interrupt the proceedi ngs
8 |linlight of the tinme, but this also regarding the application
9 || of the 17 custodians is new informnation.

10 MR NEUWRTH | just have one nore question. The
11 || 17 -- those custodi ans have all been disclosed. V¢ re not

12 || trying to nmake any big point. | just have one follow up

13 || question on this.

14 THE GORT: Weéll, you could --

15 MR MOAN The 17 -- first off, the 16 cust odi ans
16 || have been disclosed to us. However, the fact that the

17 || custodi an has been disclosed is not an issue. The fact that
18 || this test was run with respect to those custodians is the new
19 || i nformati on.

20 MR NEUWRTH He didn't say the test was run. He
21 || said the search terns were run agai nst the custodians to get a
22 || body of docunents to be reviewed. And all | want to do is have
23 (| M. Brown tell the Gourt where GP is in the review process.

24 || That's it.

25 THE QORT: Ckay. To ne what you're saying is al so
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1 || subject to cross-examnation. This is one person talking about
2 || sonething he did hinself. GCkay. So there's alittle bit
3 || easier to control the cross on that. And you nay certainly
4 || foll ow up whatever you want to foll ow up.
5 MR NEUWWRTH | just would have one fol |l ow up
6 || question.
7 || BY MR NEUNRTH
8 || Q d those approxi natel y 140,000 docunents of ES that you
9 || nrentioned that were the result of applying the search terns to
10 || the full body, those were reviewed by Counsel on CGall as a
11 || first level of review correct?
12 || A That's correct.
13 || Q And what percentage of those docunents have now been
14 || reviewed as of today?
15 || A Qver 99 percent.
16 || Q Ckay. How nany hours did Gounsel on Call spend on the
17 || process of devel oping and testing and validating the search
18 || terns you referred to earlier?
19 || A | believe in excess of 900 hours.
20 | Q  9007?
21 || A 900.
22 || Q Thank you. Just one final question. You nentioned
23 || earlier that when the set, the sanple set was set up, it had
24 || these five custodi ans, four fromthe list of custodians that P
25 || had identified as being likely to have responsive ES that was
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1 || shared with the plaintiffs and one who was not on that |ist?
2 || A That's correct.
3 IQ And you nentioned today that you did four rounds, at |east
4 || four rounds of this validation process?
S ||A R ght.
6 || Q Wre all of those rounds -- did all of those rounds of
7 || testing involve all five of those custodians in the sanpl e set?
8 || A The final validation phase after we received the
9 ||plaintiffs' input did not include M. Bellinger.
10 || Q So the final round of testing was just on the four
11 || custodi ans that you identified earlier, the four senior
12 || executives that (P, Georgia Pacific had identified as being --
13 || A That's correct.
14 || Q -- likely to have responsi ve docunents and this so-call ed
15 || control led custodian M. Bellinger's files were not included in
16 || that validation test?
17 || A They were conpl etely renoved and suppressed. W did
18 || not --
19 || Q And that was the test that had the result of 4.2 percent?
20 (| A Yes.
21 MR NEUWRTH V¢ have no further questions, Your
22 || Honor .
23 THE GOURT:  You can cross.
24 MR MXAN Can we possibly delay the cross, the
25 || beginning of cross till after the lunch hour in light of the
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1 ||fact that we're bringing M. Regard back?
2 THE QORT: Qoss when -- you' re saying after |unch?
3 MR M@ N Yes.
4 THE QORT: h. And then that's going to cut into
5 || your tine?
6 MR MOAN Well, | understand that, but M. Regard's
7 || going to cone back so there will be sone second sessi ons.
8 THE QORT: No, | -- | actually, I"'mgoing to talk to
9 || ris about what we're doing. I'malso -- |'mjust so confused
10 |lon this. Do you want to take a break for |unch now is that
11 || what you're saying? Because if you want to take a break for
12 |} lunch, that's fine wth ne. V¢ were going to go -- and then
13 [{we'll -- you' ve got the two wtnesses this afternoon.
14 MR M@ N Yes, Your Honor.
15 THE QORT: Ckay. So let's take a break. W' re
16 || taking one hour, so we're back here at 1:20. Ckay.
17 MR M@ N Thank you, Your Honor.
18 THE GORT: And we will do cross-examnation then.
19 || &kay. Thank you.
20 (Whereupon, said trial was recessed at 12:20 p.m., until
21 1:20 p.m.)
22
23
24
25
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1 || SAMUEL W. BROWN, DEFENDANTS' WITNESS, PREVIOUSLY SWORN

2 THE CORT: kay. M. Mgin.

3 MR MXA N Thank you, Your Honor.

4 CROSS-EXAMINATION
5 || BY R MAN

6 || Q M. Brown, let's be clear, you are a | awyer representing

7 || or assisting in the representation of a defendant in this case,
8 [|is that true?

9 || A ["man attorney |icensed in Tennessee and Georgia, and |
10 || ama contract attorney that works as an i ndependent contractor
11 || through Counsel Onh Call that is engaged by Georgia Pacific. |
12 || amnot an attorney of record in this natter.

13 || Q Do you have a duty of loyalty to Georgia Pacific?

14 || A | woul d think so, yes.

15 || Q O d you act on that duty in connection wth this
16 || engagenent ?

17 || A Yes.

18 || Q So | want to nake sure that | understand the chronol ogy
19 || that you' ve outlined. Soneone presented you in May of 2011
20 ||wth a set of search terns, is that correct?

21 (| A That's correct.

22 || Q And who presented those to you?

23 || A It cane from Qui nn Enanuel .

24 || Q And was it devel oped by Qui nn Enanuel ?

25 (| A No. M understanding was that it was devel oped by counsel
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1 || for International Paper.
2 || Q That would be the -- at that tine the @ bson Dunn firn?
3 |A ' msorry?
4 || Q At that tine the dbson Dunn firn?
5 || A Al | knowis that it came fromlnternational Paper.
6 || Q Vel 1, did you talk to anybody who had created the search
7 || string?
8 | A No.
9 || Q How nany terns were on that search string?
10 | A It was a set of around | want to say between 12 and 16
11 || strings that had, you know, a nunber of terns, 3 or 4 terns for
12 || each string.
13 || Q Dd you retain a copy of that in your file?
14 || A Yes.
15 || Q Do you have it with you today?
16 || A ND.
17 || Q Vere you instructed not to bring it wth you today?
18 || A ND.
19 | Q And then the next thing that happened was you revi ened
20 || those search terns, correct?
21 (| A Correct.
22 || Q And you nade sone suggested changes?
23 || A The first thing that we did was we tested those terns
24 || against our test corpus. W ran -- we set the terns up in the
25 || syntax appropriate for AQearwell, and then we ran those terns
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1 || agai nst the 94,000 docurnent test corpus that we had set up in
2 ||dearwvell. Ve then reviewed --
3 IQ No, sir. M question was -- had to do with the search
4 || string.
S || A Yes.
6 || Q Wo nade the next set of nodifications to the search
7 || string?
8 A Ve all did.
9 || Q Wio's we al | ?
10 || A V¢ were working collaboratively wth Qi nn Eranuel, wth
11 || KPM5 and with Georgia Pacific.
12 | Q  Anyone el se?
13 || A ly the people on ny teamand Gounsel Oh Cal |.
14 || Q And how nany peopl e were on your teamat Counsel Oh Cal | ?
15 || A At tines another person or two people. Mself and two
16 || ot hers.
17 || Q Was that true of when you engaged in the revi ew process as
18 || wel I ?
19 || A No, there -- you nean the docunent review?
20 [[Q  Yes.
21 || A No. There are | think 14 attorneys on that project.
22 o 14, ay.
23 || A Yes.
24 || Q Now, going back to this chronology, if you will. So when
25 || is the second iteration filed?

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Brown - cross by Mgin 147
1|A (kay. After we -- the next step in the process --
2 || Q If you could just tell nme when the next iteration of
3 || search strings cane out, please.
4 1| A Vel l, I"'mnot sure | understand your questi on.
5 || Q (kay. Frst you got the set fromIP, and then you did
6 || sonething. And then you cane up wth a new set of search
7 || strings or an anendnent to the first set, correct?
8 || A Correct.
9 || Q (kay. And when was that?
10 || A That woul d have been about a week after we received the
11 || first set of strings.
12 || Q (kay. And so the collaborators in that process were
13 || Gounsel Oh Gal | --
14 || A Georgia Pacific --
15 || Q -- Qui nn Branuel, and KPM3?
16 || A And internal counsel at Georgia Pacific.
17 || Q ' msorry?
18 || A And internal counsel at Georgia Pacific.
19 || Q Internal counsel fromGeorgia Pacific. Vs anybody from
20 || the I T departnent invol ved?
21 || A Not in the devel opnent of the search terns, no.
22 || Q And then that's when you ran your first tests, correct?
23 || A After we devel oped what we consider to be a robust set of
24 || search terns, we then ran our first validation exercise, and
25 || that woul d have been around the latter -- the mddle part of
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1 || June | believe.
2 || Q Ckay. And do you have the results of those tests? You
3 || maintain those in your files?
4 | A Yes.
5|1 Q Do you have themw th you today?
6 || A | do not.
7 || Q (kay. And then what happens next in the process of
8 || devel opi ng the search strings? You re up to June now.
9 || A At that point we handed the set of search terns and
10 || strings off to the defendants.
11 || Q To whi ch def endant s?
12 || A The defendants woul d have been -- well, | don't know
13 || exactly which defendants. | know it woul d have been at | east
14 || Internati onal Paper. That was through Qui nn Emanuel .
15 || Q So you gave themback to Qui nn Emanuel ?
16 || A Correct.
17 || Q And Qui nn Emanuel nade sone circulation, the details of
18 || which you' re not aware of ?
19 || A That's correct.
20 | Q Al right. And then what happened?
21 || A Then we recei ved feedback through Qui nn Emanuel fromthe
22 || ot her defendants.
23 || Q How do you know it was fromthe ot her defendants?
24 || A That's what | was told.
25 || Q Was there any indication that, for exanple, Rock Tenn
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1 || suggests the follow ng terns or PCA suggests the follow ng
2 || terns, anything Iike that?
3 |A | do recall one instance when International Paper
4 || suggested that we add the term | think it was rationalize.
5 || But generally speaking, the conversations were cordial and were
6 || not as specific as to this defendant says we should do X that
7 || defendant says we should do Y, the next defendant says we
8 || should do Z Rather, ny understanding was that there was a
9 || discussion that was then presented to us.
10 | Q Al right. Ve're up to June now So then what happened?
11 || A Ckay. Then at that point we revised the terns based on
12 || the input fromdefendants. Ve ran a rationalization process of
13 || our own in which we sought to condense the search terns. A
14 || this point -- prior to that tine there were -- it was a certain
15 || I evel of redundancy because each termwas devel oped either for
16 || a specific concept or a specific RFP. But we decided to reduce
17 || the duplication. And then we ran another -- after the
18 || conpl etion of the rationalization process we ran anot her
19 || validation exercise.
20 || Q Do you nean to suggest that sonetine after the
21 || June 15th-ish event that there was sone sort of a list that
22 || existed that |inked specific requests for production of
23 || docunents to specific search strings?
24 || A V¢ docunented all of our work.
25 || Q Do you have any of your docunentation wth you today?

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Brown - cross by Mgin 150
1A ND.
2 || Q D d you ever create any docunent that |inked specific RFPs
3 ||to specific requests for production of docunents to specific
4 || keyword strings?
S || A Yes.
6 || Q Do you still have that docunent?
7 || A | do.
8 || Q Do you have that docunent wth you?
9 [IA No.
10 || Q Does counsel have that docunent ?
11 || A | would -- | honestly don't know if they have themtoday
12 || or not.
13 || Q How many requests for production of docunents do the
14 || search strings attenpt to capture?
15 || A | believe it was around 15 or 18.
16 || Q 15 or 18 requests for production of docunents?
17 || A That's correct.
18 || Q Now, you're aware, are you not, that at sone point the
19 || defendants requested -- strike that.
20 Wre you aware that in January of 2011 at the
21 || defendants' request the plaintiffs provided a list of
22 || categories?
23 || A | don't believe | was aware of that.
24 || Q Vére you aware that plaintiffs provided a revised list of
25 || categories in March of 2011?
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1A | do not believe | was aware of that.
2 || Q So you never saw either of those category |ists?
3 |A If I did, | have no recollection of them
4 || Q Vel |, okay. VWeére you aware that at the defendants'
5 || request the plaintiffs provided a |ist of docunent requests
6 || that they | abel ed as the conduct requests as opposed to
7 || transactional requests?
8 || A Not specifically, no. |'maware that, |I'maware that
9 || there were docunent production requests. | believe that there
10 || were around 90 or 95, 96 requests that were -- that we did
11 || receive a copy of those.
12 | Q  Vell --
13 || A But in terns of how those were subsequent|y di scussed
14 || between the parties and divided, | have no know edge of that.
15 || Q kay. So | believe that -- well, | guess plaintiffs'
16 || requests for production of docunments have not been placed in
17 || evidence yet. Let ne see if | can get a copy of those and put
18 || them bef ore you, pl ease.
19 || A |"'msorry, but if you could speak up. |'monly getting
20 || about hal f of what you're asking ne.
21 || Q "Il speak up.
22 || A Thank you.
23 || Q But I'mnot yelling at you.
24 || A Very good.
25 MR MO N Ve would ask, Your Honor, that this be
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1 || marked. This is plaintiffs' first request for production of
2 || docunents directed to all defendants. And this | believe woul d
3 ||be Haintiffs' 5. And for clarity of the record, Your Honor,
4 || during the break | realized that | had been referring to
5 [|Paintiffs' 4 previously as Paintiffs' 5. And that was the
6 || letter of Novenber --
7 THE CQORT:  23rd.
8 MR M@ N Yes.
9 THE GORT: That's what | have as 4.
10 MR MO N Thank you. So this wll be No. 5, and
11 || this is plaintiffs' first request for production of docurnents.
12 || BY MR M N
13 || Q So, M. Brown, can you tell ne which of plaintiffs'
14 || docunent requests the 15 search strings that you' ve testified
15 || about relate to.
16 MR NEUWRIH Can | ask for clarification. Are you
17 || tal king about the 15 that cane fromlInternational Paper or
18 || sonet hi ng el se?
19 MR MXAN Wll, we're up to June, correct?
20 THE WTNESS: (Qorrect.
21 MR NEUWRIH The testinony -- the only reason |'m
22 || asking this question for the interest of everybody getting this
23 || right is that | believe the testinony about 15 search strings
24 || related to what was received fromliInternational Paper at the
25 || very begi nning of the process.
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1 MR MOAN Al right. Let ne clarify that.
2 THE GQOURT: Thank you.
3 || BY R MAN
4 || Q So by the end of June do you recall how many search
5 || strings there were?
6 || A Sonmewher e between 15 and 25.
7 || Q Was it -- let ne represent to you, if | nmay, that the
8 || final search string that we received from Georgi a Pacific,
9 || which is in evidence as Exhibit 5 has 21 strings. It's
10 || actually 17 strings, 4 of themhave subparts. Does that ring a
11 || bel I ?
12 || A Yes.
13 || Q S it's 21 slash 17, correct?
14 || A Yes.
15 | Q Al right. Now please refer, if you would, to Exhibit 5
16 || and tell ne which requests for production of docunents the
17 || search strings, those search strings relate to. And if you
18 || like, M. Brown, on the very |ast page there should be a |ist
19 || of categories wth subheadi ngs, and that mght assist you.
20 MR NEUWRTH Your Honor, the w tness has been
21 || requested to answer a question about what | believe is nowthe
22 || final set of search terns and whi ch requests they relate to.
23 || A M. Mgin notes, the final set of search terns is sonethi ng
24 || that was an exhibit to one of our filings. And so | don't --
25 [|it may be helpful to the wtness to have that w th hi mwhen he
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1 || answers this question. But | defer to everyone. | just wanted
2 || to nake that option avail abl e.
3 THE GQOURT: Do you know where that docunent is?
4 MR NEUWRIH Yes. It is, it's Exhibit 5to our --
5 || to docket No. 288.
6 THE GORT:  You want to showthat to -- M. Mgin,
7 || you want to showthat to M. Brown?
8 MR MGAN WIl, | want to be cl ear about soret hi ng
9 || first, please, Your Honor. | believe Exhibit 5 is the Cctober
10 [{list. | think the June list that the wtness is referring to
11 || is Exhibit 4.
12 MR NEUWRIH Wll, you -- M. Mgin, in fairness
13 || when the witness answered this question, you then referred to
14 || the final list. Wen the witness said he recall ed sonewhere
15 || between 18 and 25 in June, you then said that the final Iist
16 || had X nunber. And so it wasn't clear. |t seened to ne you are
17 || now asking about the final |ist.
18 MR MXAN WiIlI, let's then -- | will be happy to
19 || clarify it. If I can get --
20 MR NEUWRIH V¢ have -- there are two lists.
21 || Exhibit 3 to our filing docket No. 288 is the list from
22 || August 5th, 2011, which | believe there was testinony was sent
23 [|[to the plaintiffs. Exhibit 5is the final list, which | don't
24 || have -- it doesn't have an exact date onit, but it is the
25 || final list. So both of those are avail abl e.
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1{BY MR MXAN
2 |Q Al right. W'Ill skip ahead. V¢'Il nove forward from
3 || June. V¢'Il nove forward to sonetine in August.
4 || A And let ne just add additionally that when we initially
5 || started the search termprocess, perhaps this wll clear up
6 || sone of the discussion, we for organizational purposes and
7 || because the search strings that we were provi ded were organi zed
8 ||by RFP, that is howwe started the process. But eventually we
9 [[felt that it would be a better approach to organi ze the search
10 || strings around broad concepts that enconpassed the RFPs but
11 || went beyond -- that were nore of a concept approach, especially
12 || after the rationalization occurred.
13 S0 by the end of the process, by the final set that |
14 || bel i eve you were given, it would not be correct to say that
15 || they were an RFP specific set of search strings. But rather
16 || they were responsive to concepts that were enbodied in the
17 || RPs.
18 MR MOAN |'mgoing to nove to strike that answer
19 || as bei ng nonresponsive, if | nay, Your Honor.
20 MR NEUWRTH Your Honor, that's --
21 THE QORT: Al right. 1'mgoing to | eave -- okay.
22 || V' re going to leave it in. [|'moverruling the objection, and
23 ||we're leaving it in. Can we go back to -- can we get a little
24 || context here. kay. Because | think -- | nean, |'mconfused
25 || so the witness may al so be confused here. So which one of the
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1 ||lists of search terns do you want himto refer to? And let's
2 ||give hima copy if we have that. If it is June, August -- SO
3 || far | have June, August, or Qctober. And then that | guess is
4 ||tied to an RFP is what your question is.
5 MR MIAN Wat | had hoped to do, Your Honor, was
6 || to use the August 5th |ist of search terns, which | think
7 || relates to his June process that he's tal ked about. |'mtrying
8 || to establish the chronol ogy nyself.
9 THE QORT:  kay.
10 MR MXAN And then -- but we don't apparently have
11 || that with us here in the courtroom So in order to nove the
12 || proceedings |I'Il nodify ny questioning, and |'mgoing to skip
13 || ahead a little bit, but | mght have to come back in order to
14 || get the chronol ogy correct.
15 THE QORT:  kay.
16 MR MIAN Sol will now place before the w tness
17 |l what I'll ask to be narked as Plaintiffs' 6 which -- and even
18 || though, Your Honor, there is a fly -- there's a fly sheet here,
19 || Your Honor, that says Exhibit 5 but that relates to the
20 (| Exhibit 5 to the notion that was submtted to you.
21 THE QORT: So if you'll giveit to Mss MQul | ough
22 || and give one to the witness. Thank you.
23 (Document tendered.)
24 MR NEUWRIH I'msorry. Exhibit 5is the final
25 || list, not the August list. Exhibit 3 is the August Iist.

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Brown - cross by Mgin 157
1 MR MOAN | think | tried to specify that, Your
2 || Honor. W don't have a copy of the August list here in the
3 || courtroomor sufficient copies, so we're skipping ahead.
4 THE CORT: Ckay. So thisis the -- just tell ne
5 |[|what nmonth this is.
6 MR MXAN The plaintiffs received this in QGctober.
7 THE QORT: kay. ot it.
8 || BY R MAN
9 || Q S I'lIl tell you what, before | start asking questions
10 || about these two docunents, let's do alittle back and fill on
11 || the chronol ogy, shall we.
12 || A Sure.
13 || Q So in June you conpleted an iteration and then did sone
14 || testing. And then do you understand that that docunent was
15 || provided to the plaintiffs in early August, August the 5th?
16 || A | believe around the 5th of August, yes.
17 | Q \Wre any changes nade between the testing and validation
18 || process that you described taking place in June and August the
19 || 5th?
20 || A ND.
21 || Q Ckay. D d anything happen wth respect to devel opnent of
22 || the search strings during the nonth of August?
23 || A ND.
24 || Q So the next event in this chronol ogy woul d be the recei pt
25 || of plaintiffs' critique of the first set of the search terns,
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1 ||is that correct?
2 || A That woul d be correct.
3 IQ And as | understood your testinony, you | ooked over t hat
4 || critique, correct?
S ||A That is correct.
6 || Q And, in fact, that critique is before you as Paintiffs'
7 || BEx -- I"'msorry, as defendants' search term-- it's Defendants’
8 || Exhibit 2.
9 [l A Correct.
10 || Q So you | ooked that over and you adopted -- can you tell us
11 || preci sely which of the suggestions of plaintiffs were adopted
12 || fromthe next iteration?
13 || A Vell, | think we -- the first thing that we did was
14 || conceptual ly try to understand what the -- you know, the core
15 || objection was to what the plaintiffs were saying wth respect
16 || to our search terns. So as | read the first page of the first
17 || paragraph, it's reading fromthe docunent: "In addition to the
18 || above nonexhaustive list of core terns, the followng itens and
19 || derivatives that appear in the RFP definitions do not appear in
20 || the defendants' list." And thereis alist of terns, which |
21 || took to be search terns. They appeared to have been taken from
22 ||the plaintiffs' RFPs. So the first thing that | did was to
23 || actually build a search string that enconpassed this entire
24 || list. And --
25 || Q e search string?
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1|A e search string. Because it is -- this appears to be a
2 || search string, is the way it is structured. And | ran that

3 || agai nst our test corpus.

4 || Q May | ask what |led you to believe that that was intended
5 || to be one search string? Do you see any | ogical connectors

6 || there?

7 || A Vel --

8 || Q Do you see any parent heses there?

9 || A No, but it is -- well, | see a nunber of parentheses -- |
10 || see a nunber of -- not parentheses, no.

11 Do you see any ands in that string?

=
N

It was a set of terns that we were m ssing.

=
w

Do you see any ands in that string?
ND.

I
(62 NN

Do you see any ors in that string?

ND.

N
N o

Do you have any proximty indicators wthin that string?

Nope.

=
(o}

Do you see any groupi ngs of docunents within that string?

N
o

Actually there is one and.

N
[y

There's one and, and where is that and?

N
N

At the very end.

N
w

At the very end. So that indicates to you, does it not,

N
I

this was not indicated to be a single search string?

o
o
> - O » O » O » O >» O >» O >» O
&

N
(6)]

No, it was indicated to be a single search string. But it
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1 ||was indicated that our search strings were deficient by |acking
2 ||all of these terns.
3 {1 Q But you then created one search string and ran that, is
4 || that right?
S || A Yes.
6 || Q Wsing all of these terns?
7 || A That's correct.
8 || Q And what did you concl ude on that basis?
9 || A Vell, it pulled back approximately 67,700 hits from our
10 || 94, 000 docunent test corpus.
11 || Q The one search string di d?
12 | A Wth all these terns.
13 || Q Got two/thirds of your docunents?
14 || A Yes.
15 || Q And so did that make it a valid search string in your
16 || opi ni on?
17 || A It did not.
18 || Q Now, let's tal k about your opinion of search strings. Do
19 || you have any training in |inguistics?
20 || A ND.
21 || Q Do you have any training in statistics?
22 || A Not for many years.
23 || Q Do you have any training in the science of information
24 || retrieval ?
25 || A Not beyond -- as in terns of |ike a degree or somet hi ng,
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1 || no, I do not.

2 || Q How about national |anguage processi ng?

3 |A | know what the termneans, but | -- no.

4 || Q So you applied your lawerly training and expertise to

5 || devel opnent of the search strings, is that right?

6 || A Correct.

7 || Q So are you an expert in search strings, is that your

8 || contention?

9 || A | am-- | have created and ran hundreds, if not thousands
10 || of searches on a variety of different subjects in a variety of
11 || different litigations.

12 | Q Are you an expert on the creation of Bool ean search

13 || strings?

14 || A | consider nyself to be know edgeabl e and experienced. |

15 || do not consider nyself to be an expert.

16 || Q Do you know what the term Bool ean search string refers to?
17 || A Yes.

18 || Q Wat does it refer to?

19 || A It's fromBool ean al gebra i n which keyword terns are

20 || connected to one another by various connectors that either

21 || cause the conputer that's running the search string to pull in
22 || conbi nati ons of docunents based on the instructions provided by
23 || the connectors.

24 || Q Are you famliar wth the termpol yseny, P-OL-Y-S EMY?
25 || A ND.
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1||Q Par don ne?
2 || A ND.
3 || Q Are you famliar wth the termsynonyny, SY-NONY-MY?
4 || A Vel [, synonymin the sense of like a word that has the
5 || sane nmeani ng as anot her word.
6 || Q Do you know?
7| A If that's the word that you' re using, that's how | woul d
8 || define it, yes.
9 || Q Have you heard the word before?
10 || A Yes.
11 || Q Have you engaged in exercises in connection wth
12 || devel opi ng Bool ean keyword strings that invol ve pol yseny or
13 || synonyny?
14 || A | may very well have, but not using that nonencl ature.
15 || Q Wiat are the effects in devel opi ng Bool ean keyword strings
16 || of either of those phenonena?
17 || A ' msorry?
18 || Q What are the effects when you devel op a Bool ean query of
19 || either of those phenonena?
20 (| A Vll, like |l said, | don't know what the terns nean.
21 | Q Al right. Well, if you can refer please to Maintiffs'
22 || Exhibit 2, page -- | believe it's page 4. You'll see on the
23 || left-hand side there's a box.
24 || A ["'msorry. | don't know which one Plaintiffs' Exhibit 2
25 || is.
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1||Q It's entitled "Mking Docunent Review Faster Cheaper and
2 || Mre Accurate."

3 THE QOURT: Wiat page did you say? Wat page did you
4 || say, M. Mgin?

5 MR M@ N Page 4, please, Your Honor.

6 THE WTNESS. |'msorry. Wi ch page?

7 || BY R M N

8 || Q Page 4. In the mddle of the page you'll see that there's
9 || a subheadi ng, "So What Exactly is Concept Searchi ng?"

10 || A Yes.

11 || Q Do you see the box on the | eft-hand si de?

12 || A | do.

13 || Q Al right. And do you see the definition of polyseny that
14 || appears there?

15 || A Let ne read the entire paragraph. Al right.

16 || Q Al right. Now having read that paragraph, do you have
17 || an understandi ng of the inpacts of either polyseny or synonyny
18 || in connection with the devel opnent of Bool ean search queries?
19 || A They can introduce fal se positives and fal se negatives

20 ||into the --

21 || Q DO d you know that before you read this docunent?

22 || A | knew that the concept that the English | anguage isn't --
23 || well, I know that the English |language isn't perfect. And |

24 || know that care nust be taken in the construction of Bool ean

25 || strings to -- and testing of the results of running the strings
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1 || needs to be taken in order to ensure the results that you w sh.
2 || have not specifically read KPMG s pronotional literature, and
3 || have not heard those two terns.
4 |Q Al right. Now when you constructed what eventual |y
5 || becanre Plaintiffs' Exhibit No. 6; that is, the search strings,
6 || did you review Plaintiffs' Exhibit No. 5 the RFPs?
7 || A | reviewed the RFPs, yes.
8 || Q Dd you | ook in the defined terns?
9 [l A Yes.
10 || Q And did you attenpt to incorporate into your Bool ean
11 || strings each of the defined terns?
12 || A ND.
13 || Q Now, let's go back then to exhibit -- to the final search
14 || string list Exhibit 6. And take a look, if you would, and
15 || conpare that to Paintiffs' 5 the RFPs. And please tell us
16 || which of the 15 or so RFPs that you have identified are
17 || reflected in the search strings -- in each of the search
18 || strings in Exhibit 5.
19 |A Well, by this tine --
20 MR NEUWRTH Your Honor, | have to object to this
21 || question. This question is mxing up things that were said
22 || earlier. There's been no testinony that this related to just
23 || 15 of the RFPs. That was a question that was asked about a
24 || different point in the process.
25 THE WTNESS. Rght. By this tine by the end of --
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1 THE GORT: M. Brown, just one mnute, because |
2 [|want the record to be clear here. So let's -- why don't you --
3 ||l think nowwe're to the right nonth and to the right docunent.
4 || So why don't you ask your question. | have Plaintiffs' Exhibit
5 ||5isthe RFP that was directed to all defendants. | don't have
6 [|a--let ne see.. Sothis was May 3rd you sent it out.
7 MR MA@ N Correct.
8 THE CORT: And | think Paintiffs' Exhibit 6 is a
9 || docurent that, | don't know whether the record is clear, but |
10 [ think this is a record of search strings that you sent to the
11 || def endant s.
12 MR M N No, Your Honor.
13 THE GORT: (h.
14 MR MXAN This is the end products of defendants'
15 || search strings. This is what was sent to the plaintiffs by
16 || Georgia Pacific in ctober of 2011 after we went through the
17 || iterations that were described in the chronol ogy of the
18 || w tness' testinony.
19 THE QORT: So now you are at -- so now ask your
20 || question. Nowthat |'mstraight on that, why don't ask your
21 || question about the two docunents.
22 MR MGAN Al right.
23 THE CORT: Ckay. So M. Brown has a chance now to
24 || see what goes with what. Ckay.
25 || BY R M N
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1||Q So, M. Brown, how many of the plaintiffs' RFPs from

2 || Exhibit 5 are represented in your opinion in search strings in

3 ||Paintiffs' Exhibit 6?

4 1| A | don't think | can answer that question because the

5 || rethod that we used by the tine this final set of search

6 || strings was prepared had becone significantly divorced fromthe

7 || RFPs thensel ves. Basically, by way of background defense

8 || counsel nmade -- responded to these RFPs as | understand it.

9 || They objected to certain RFPs as bei ng obj ectionabl e for sone
10 || reason. Gher RFPs were identified that woul d be answered by a
11 || sufficient to show nethodol ogy or where a specific custodi an
12 || could be identified or specific source of data at Georgi a
13 || Pacific could be identified that woul d satisfy the RFP.

14 Sone RFPs were duplicative or it was unclear. And so
15 || the end result of the process, though, was that there was a

16 || collection of RFPs that woul d be used that we woul d have to

17 || devel op search terns for to search the ESI. And that process
18 || resulted in this set of search strings.

19 || Q Is the bottomline of that testinony that you' re unable to
20 || link specific search strings in Paintiffs' 6 wth specific

21 || docunent requests in Plaintiffs' 5?

22 || A And again, I'msorry. | did not hear what you said.

23 || Q | saidis the result of the process that you' ve just

24 || described that you are unable to tell us which of the search

25 || strings in PMaintiffs' Exhibit 6 correspond to the RFPs or to
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1 ||particular RFPs in Maintiffs' Exhibit 57?
2 || A No, | could go through the RFPs one by one and potentially
3 || locate search strings that may have had a bearing on that, on
4 || the specific RFP.
51| Q But in the process of creating the RFPs, in other words,
6 || you woul d have to do that as of now is that correct?
7 || A That's correct.
8 || Q There's not a docunent that you could refer back to that
9 ||would link these final RFPs; that is, Exhibit 6 to specific
10 || docunent requests in Exhibit 5?
11 || A Not at the end of the iterative process, no.
12 || Q Now, did you do anything to assure yourself that all of
13 || the defined terns in Exhibit 5 were incorporated into Exhibit
14 || 67
15 || A Dd | do anything to determne that all of the terns in
16 || the RFPs were included in the search termstring?
17 || Q | just asked about the defined terns. |If you'll refer to
18 || Exhibit -- well, do you understand the concept of defined
19 || terns --
20 (| A | do.
21 || Q -- as it relates to RFPs?
22 || A R ght.
23 | Q  kay.
24 || A You have defined the meaning as specified by the
25 || par agr aph.
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1||Q S0 you see the section that says definitions begi nning on
2 || page 1?

3 |A Yes.

4 || Q And it continues, does it not, on to -- through page 107?
S || A Correct.

6 || Q And did you revi ew those definitions?

7 [l A | did.

8 || Q And did you do anything to assure that those defined terns
9 || were incorporated within the final search string that is

10 || Exhibit 67

11 || A V¢ read at the begi nning of the process the entire set of
12 || RFPs. V¢ read the definitions of the definitional section.

13 || And all of that information was included in our deliberations
14 || throughout the entire process. | did not go back at the end of
15 || the process and check off the boxes, if that's what you' re

16 || aski ng.

17 || Q So the answer is that you don't know whether all of the
18 || defined terns are reflected in the search strings?

19 || A No. M answer is that | read the RFPs cover to cover. |
20 || read the defined terns, and | used that information to build
21 || the search strings.

22 || Q Are all --

23 || A And, in fact, to then, you know test the search strings.
24 || Q Are each of the defined terns included in the search

25 || strings?
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1A |"msure they are not.
2 || Q Do you have any docunentation that woul d show us whi ch
3 || ones were included and whi ch were eli m nated?
4 || A O the defined terns, no.
5 Q Wat did you doin terns of search terns when plaintiffs
6 || asked for all docunents relating to a particul ar concept? How
7 || did you pick up using your Boolean logic the termrel ati ng?
8 || A What we did was we started with a process. V¢ had a
O || process. W started at the beginning of that process with the
10 || International Paper search terns. V¢ then went through a
11 || nunber of rounds of iterations, of discussions, of revisions,
12 || of testing of the individual terns. The upshot of which was at
13 || various stages in the process we woul d have a col | ecti on of
14 || search strings wth terns that we felt covered the ES that we
15 || were charged with locating. A that time we then tested the
16 || result of that.
17 MR M@ N Your Honor, may | have an answer to ny
18 || question, pl ease.
19 THE WTNESS. |'manswering your questi on.
20 THE QORT: Hold on. | think M. Brown is answering
21 || your question. Ckay. You can continue, M. Brown.
22 THE WTNESS. Thank you. At each stage of the
23 || process after the cumul ative di scussi ons were conpl eted we
24 || engaged in a set of testing of validation with our test corpus
25 (| that | had already described. V¢ had what we considered --
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1 || what we called the conbi ned conposite set and the null set.
2 || The conbi ned conposite set being the collection of hits that
3 ||resulted fromall of the search strings. The null set being
4 ||the quantity of the -- the ECA corpus that were left over after
5 || those hits were renoved. V¢ then picked statistically
6 || significant sanpl es of each one of those bodies and did a
7 || linear review of thembased on our experience as review
8 || attorneys. Again having read the RFPs, having read the
9 || definitional section, having read the conpl aint.
10 And we went through and we actual |y coded t hose
11 || docunents in dearwell so that, you know, on the -- for
12 || exanpl e, on the -- in the first round of iterations we -- or in
13 || first round of devel opment we | ooked at 400 docunents fromthe
14 || conbi ned conposite set and determned that 218 of those had
15 || been pulled in by the search terns and were responsive. ¢
16 || then | ooked at the null set and we | ooked through 660 of those,
17 || and fromthat initial 660 set, if nenory serves, there were two
18 || docunents that were technical probl emdocunments that coul dn't
19 || be identified. There were 27 docunents that were nmarginally
20 || responsi ve, and the renai ning set of docunents were
21 || nonresponsi ve.
22 So to answer your -- so to bring all this back
23 || together and to specifically answer your question, our goal in
24 || creating a set of search terns was in effect to create
25 || sonething like a net or a nesh that we could run through the
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1 || ECA corpus and pul | out every docunent that was responsive to
2 || those hits, and then nost inportantly go back and validate the
3 || process by testing the null set.

4 | BY R MAN
51| Q (kay. You had a process. Wio designed the process?

6 || A The process was devel oped by ne and was devel oped in

7 || coordination wth ny superiors at Counsel Onh Gall.

8 || Q Wiat input did the plaintiffs have in the process?

9 || A In the process that we used we solicited -- the input that
10 || we received, for exanple, in the Septenber 15th correspondence
11 ||we utilized that in defining our terns. But in terns of the
12 || process itself, it was a process that the defense group
13 || devel oped.

14 || Q Ckay. And did you ever becone aware that plaintiffs sent
15 || a second letter in Novenber regardi ng what's been narked as
16 || Exhibit 6?

17 || A Wul d that be this docunent ?

18 || Q Novenber 10t h, 2011.

19 [ A 22nd.

20 || Q Llet's mark it. Perhaps it hasn't been narked yet. This
21 [|wll be Haintiffs' 7. Let ne direct your attention to the
22 || bull et poi nts begi nni ng on page 3.

23 || A Yes.

24 THE QORT: So this is Exhibit 7?

25 MR MOAN Thisis Paintiffs' 7, Your Honor.
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1 THE QORT: Haintiffs' 7.

2 THE WTNESS.  Yes.

3 || BY R MAN
4 || Q Yes, you have seen this |letter before?

5 1A | believe | have, yes.

6 || Q (kay. And after receipt of this letter were the search

7 || terns subsequently nodified in any way that reflects the
8 || concerns expressed in the letter?

9 || A No. | don't believe so because this letter was sent on
10 || the 10th of Novenber, and | do not believe that we changed any
11 || of the search terns subsequent to that tine.

12 || Q Now, you said that the search strings in part reflected

13 || defendants' objections to plaintiffs' requests for production
14 || of docurents, is that right?

15 || A Again, | do apol ogize. |'msort of hard of hearing in one
16 || ear.

17 || Q | saidis it correct that defendants' objections to
18 || plaintiffs' requests for production of docunents are reflected
19 || in your search termlist?

20 (| A In the sense that once an objection was nade to the

21 || request, that request was not considered in the construction of
22 || the strings. That doesn't nean to say, however, that these

23 || search strings woul d not necessarily pull up docunents that

24 || mght be responsive to one of those.

25 || Q So who identified the ES corpus that you were given?
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1A ["msorry. You're going back to the begi nning of the
2 || process?
3 |[|Q A the beginning of the process who identified the corpus?
4 1| A The four custodians were identified by Georgia Pacific.
51| Q DO d you have anything to do with the coll ection of
6 || docurments from Georgia Pacific?
7 || A ND.
8 || Q Dd Gounsel On Gall participate in that process?
9 || A V¢ do not do that.
10 || Q S if a mstake was made in the coll ection of the process,
11 || in your opi nion woul d that have inpacted the search results?
12 || A It woul d depend on the nature of the m stake.
13 || Q Docunent s that shoul d have been i ncl uded were el i mnat ed.
14 || A I f docunents that were -- that shoul d have been i ncl uded
15 || were elimnated, then those woul d not have been in the test
16 || corpus. And it is possible that a search termthat woul d have
17 || been devel oped ot herw se mght not have been devel oped.
18 | Q And a responsive docunent or a docunent that m ght
19 || ot herw se have been responsi ve coul dn't have been found no
20 || matter how good your Bool ean strings were, correct?
21 || A Not necessarily, no. The -- your argunent is premsed --
22 || the question as | understand it is premsed on the idea that a
23 || uni que search termwoul d be required for a uni que docunent.
24 || And it's very possible that that docunent that was not
25 || collected -- | nean, if it's not in the corpus, it's not goi ng
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1 || to be produced.

2 || Q Exactly. Thank you. Now --

3 {|A If that's what you're saying ne.

4 || Q That's precisely what | was asking you. [f it's not in
5 || the corpus --

6 || A kay. |'msorry. | wasn't trying to nake it nore

7 {|difficult. 1 just didn't understand what --

8 || Q If it's not in the corpus --

9 | A If it"s not inthe corpus, it's not going to be produced.
10 || Q That's right. No natter how good your search strings
11 || are --

12 || A R ght.

13 || Q -- correct? Ckay. Now, in your experience in nanagi ng
14 || all of these docunent reviews, have you ever found docunents
15 || fromsources other than custodi ans that were responsive?

16 || A Absol ut el y.

17 || Q Thank you. So if you failed to search in those areas, it
18 || wouldn't be reflected in the corpus, would it?

19 || A It wouldn't be reflected -- in the test corpus those
20 || docunents woul d not be present.

21 || Q Thank you. Now, did you use the sane sets of reviewers
22 || for all of the tasks that you' ve descri bed?

23 || A Are you speaki ng about the docunent review or about the
24 || ESCA portion?

25 || Q In the review
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1A ' msorry?
2 || Q In the review That is, when you | ooked at the four
3 || custodians, did one group look at the null set and a different
4 || group I ook at what you have call ed the conbi ned set?
S ||A kay. | refer to that as the ECA portion. Yes, | and two
6 || other attorneys were responsible for that portion of the
7 || exerci se.
8 || Q For both the conbi ned set and the null sets?
9 | A That's correct. The way we did that typically was we were
10 || very concerned about the issue of bias. So null sets, for
11 || exanpl e, were divided into -- whatever nunber that we needed to
12 || test were divided i nto assignnents, and those assi gnments were
13 || split between the attorneys.
14 || Q And so were the attorneys that -- were the attorneys aware
15 || of which set contai ned -- which set was the null set and which
16 || set was the conbi ned set?
17 || A Yes.
18 || Q Vére you involved in the determnation of which filters to
19 || appl y?
20 || A By filters do you nean |i ke the date range?
21 || Q Date range, domai n nanes, anything like that.
22 || A Not really, no.
23 || Q Do you know who was?
24 || A | woul d assune Georgia Pacific.
25 || Q Are you famliar wth Expedi a. con?
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1A Yes. It's a website that deals wth travel natters,
2 || travel reservations, travel packages, things |ike that.
3 IQ (kay. And do you know whet her Expedi a. comwas a donain --
4 || strike that.
5 Do you know whether ESl that related to the donain
6 || Expedi a. comwas excl uded fromthe review set that you were
7 || gi ven?
8 || A [t was not.
9 || Q It was not excl uded?
10 || A It was not excl uded.
11 || Q So you found docunents from Expedi a. con?
12 | A | know that their donmain nane was not excluded. | don't
13 || know if there were docunents that had Expedia in them
14 || Q Wul d you agree wth ne that if there were RFPs that were
15 || seeking informati on about the travel arrangenents or act ual
16 || travel engaged in by certain executives, that Expedi a.com
17 || shoul d be included wthin the corpus?
18 || A | honestly don't know how Georgi a Pacific organi zes their
19 || travel information, so | don't knowif they use Expedia or not.
20 || The way the Expedi a cane up was when the docurments were first
21 || noved into Aearwel |, there were certain processes that were
22 || perforned. And standard in every eD scovery matter that |'ve
23 || ever worked in, specifically de-duplication and deN STi ng,
24 (| which | believe those terns were discussed this norning, it is
25 || not uncommon to apply a domain -- a set of domain nane filters
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1 ||that are historically regarded in the industry as being, for
2 || lack of a better term junk e-nmails or junk domai n names. Such
3 || as, you know, ESPN com \WAJ, The Wl | Street Journal.com mnaybe
4 || Expedia, Obitz, that kind of thing.
5 But in this particular case that was not done. V¢
6 ||| ooked at that possibility, and we just didn't find that nany,
7 || rany donai n names of that nature that it warranted the exercise
8 || of suppressing them
9 || Q So did you | ook through the corpus to determne the nunber
10 || of domain nanes referring to travel sites were there before you
11 || determ ned whether or not to excl ude that?
12 | A V¢ have a |list of donain names.
13 || Q (kay. Are you the person who is responsible for doing the
14 || statistical testing and reporting?
15 || A Yes.
16 || Q S if you would refer please to Paintiffs'" 5-- I'm
17 || sorry. The Novenber 22nd letter.
18 || A Thank you. | would appreciate it if you' d refer to the
19 || letters by their dates. Yes.
20 || Q O page 5 there | believe you'll see a reference to a
21 || confidence | evel ?
22 || A Yes.
23 || Q And did you hel p author that sentence?
24 || A | did not author this letter, no.
25 || Q Just the sentence.
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1A | provided information that was undoubtedly used in the
2 || construction of the sentence, yes.

3 {1 Q Does the letter accurately represent the information that
4 || you provi ded?

S |IA ND.

6 || Q Do you have the results of the statistical testing wth
7 || you here today?

8 || A | can tell you what it was.

9 || Q Do you have the results here with you today?

10 || A | do not.

11 || Q Do they remain in your files?

12 || A Yes.

13 || Q D d Georgia Pacific's counsel have access to thembefore
14 || Novenber 22nd, 20117

15 || A | don't know Georgia Pacific's internal counsel woul d
16 || have. | honestly don't know

17 || Q You don't know whet her Qui nn Emanuel did or not?

18 || A | would have -- | don't know the answer to that question.
19 || Wat this sentence -- there's another -- well, let ne go back
20 || by way of explaining this sentence --

21 MR M@ N Your Honor --

22 THE WTNESS: -- if | may. The work that we did was
23 |[|[to -- in nost of our projects we strive for an error rate that
24 || is perhaps 10 percent. Meaning that in the null set we don't
25 [|wsh to have nore than 10 percent fal se negati ves.
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1{BY MR MXAN
2 || Q If | understand what you've testified here today, then the
3 || statistics that are generated based upon review of a null set
4 ||are incredibly inportant to your process, is that true?
5 1A That is absolutely correct.
6 || Q Now, you testified that there were, what, three reviewers,
7 || yourself and two other reviewers that were involved in the
8 || subsequent revi ew?
9 [l A Yes.
10 || Q And you were involved in the search string devel opnent as
11 || well. Wre the others?
12 || A Yes.
13 || Q So all three of you hel ped devel op the search strings and
14 || then you reviewed both the null set and the conbi ned set?
15 || A O the last validation exercise | personally did not do
16 || either in fact. The other two attorneys did. In the other
17 || validations | woul d have done at |east one of them one of the
18 || sanpl i ngs.
19 MR MXAN If | could have just a nonent, Your
20 || Honor. | think I'm--
21 THE GORT: Sure.
22 (Brief pause.)
23 || BY R M N
24 || Q Yes, one -- a couple of things. You did nention that you
25 || conducted a randomsanpl e, is that right?
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1A Yes.
2 || Q And was that a statistically valid random sanpl e?
3 |A | asked KPM5to prepare a statistically valid random
4 || sanpl e using -- first using a software tool called Raosoft,
5 || which would estimate the sanple size that | would need for a
6 || certain confidence interval and a certain margin of error.
7 || Ater | -- and that programgives ne the sanple size. | then
8 || gave that informati on to KPM5 and asked t hem usi ng what ever
9 [|tool dearwell possesses or whatever process A earwel |
10 || possesses to generate a true randomsanpl e of the size that |
11 || request ed.
12 || Q Do you know how it was done?
13 || A Do | know how d earwel | random zes docunent s?
14 || Q Do you know how - -
15 || A | have no idea. | have no idea how d earwel | random zes
16 || docunents.
17 || Q Do you understand that the termrandomsanple is a term of
18 || art in statistics?
19 || A Yes.
20 || Q And do you bel i eve that your process conplied?
21 || A | do.
22 || Q Now, when you ran the null set, you found, what is it, 15
23 || docunents that were nmarginally responsive?
24 || A Wii ch nul | set?
25 || Q VeI, if youlook at the letter of Novenber 22nd.
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1A ["'msorry. Wich letter?
2 || Q The letter of Novenber 22nd.
3 {|A Ckay.
4 || Q You see on page 37
5 (A Ckay.
6 || Q The last bullet point. "Georgia Pacific in consultation
7 [|wth GOC --
8 || A Yes.
9 || Q -- sought to validate the null sets."
10 | A Yes. There's 27 narginally responsive docunents.
11 || Q 27 marginal |y responsive docunents in a null set of 660
12 || docunent s?
13 || A That's correct.
14 || Q So what percentage is that?
15 || A That woul d be about 4.1 percent.
16 || Q So the confidence interval woul d be what ?
17 || A It would be -- well, it's 99 percent |evel of confidence.
18 || The nmargin of error is 5 percent. So it would be 4.1 percent
19 || plus or mnus 5 percent.
20 || Q kay. Now --
21 || A So between 91 and a hundred or 9 -- yes.
22 || Q So 9 percent of the docunents that are, as you' ve terned
23 || them narginally responsive --
24 || A The --
25 || Q -- wWwthin the null set, correct?
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1A 4.2 percent of the null set as we tested it were

2 || marginally responsive, the 4.1 percent.

3 [|Q And you used the termnmarginally responsive.

4 | A Yes.
51| Q (kay. Now, responsiveness if you' re going to use the

6 ||termnology of infornmation retrieval is a binary decision, is

7 ||it not? It's either responsive or it isn't. It's either a
8 ||true positive or a false positive, correct?

9 || A In information science | think that woul d be correct.
10 || Q So narginally responsive is your |awyer characteriza-
11 | tion --

12 | A Absol ut el y.

13 || Q -- of the rel ative responsi veness of a docunent ?

14 || A That is correct.

15 MR MOAN Thank you. |'mdone, Your Honor.
16 MR NEUWRTH V¢ have no questions, Your Honor.
17 THE QORT: kay. Well, thanks, M. Brown.

18 THE WTNESS. Thank you.

19 THE GQOURT: Thanks for comng. Can you wait a little
20 || | onger?

21 THE WTNESS. (h, vyes.

22 THE QORT: Al right. Good. Hve a seat.

23 (Witness excused.)

24 THE QORT: kay. You want to call your first
25 || w t ness.
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1 MR W¥NAK Ve'll call TimHanners.
2 TIMOTHY HANNERS, PLAINTIFFS' WITNESS, DULY SWORN
3 THE GORT: Yes, sir.
4 MR ECHOLS |'msorry, Judge. Just one point of
5 || order.
6 THE GORT: Sure.
7 MR ECHOLS. This norning you nade clear to us that
8 ||wth the experts here that any of the four topics were good to
9 || be allowed to have testinony recei ved on them but you al so
10 || made clear that there was one topi c on preservation whi ch was
11 || not at issue, not anticipated for this now Wen we filed our
12 || motion inlimne earlier, we didn't have M. Hanners' report,
13 || which we got Thursday night. And he spends a bit of tine on
14 || the topic of preservation. It's not at issue for this
15 || proceeding. It's not before the Gourt. |t raises individual
16 || def endant specific issues that would require each of us to
17 || cross-examne him
18 And | just wanted to be clear that that's a |ine that
19 || we believe isn't one of those areas that ought to be allowed
20 || for these purposes.
21 THE CORT: Wre you intending to go into
22 || preservation?
23 MR WX¥N AK  Absolutely. The scope of the search
24 || and the efforts of defendants to identify and preserve
25 || docunents have, in fact, been at issue.
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1 THE QORT: Can you do your -- can you Wthout -- I'm
2 || sort of stepping on everybody's toes here. Can you do your
3 || examnation of M. Hanners and | eave that towards the end. |
4 || need to review -- | have to review what you' re tal ki ng about .
5 |1 have M. Hanners here. [|'Il look at it now
6 MR W¥NAK | can say that with sone | evel of
7 || confidence that | don't believe we are going to get into any
8 || defendant specific issues that we have identified at |east by
9 ||nane. Ve will be tal king about sone opi nions that M. Hanners
10 || has reached based on witten responses that defendants have
11 || provided to us.
12 THE QORT: kay. |'mjust asking you in the next 10
13 || mnutes can you tal k about sonething el se?
14 MR WX¥N AK Sure.
15 THE GORT: So | get --
16 MR WX¥N AK Qher than preservation. GCertainly we
17 || can --
18 THE COURT: Rght. Rght.
19 MR WX¥N AK Sure.
20 THE QORT: | just need to go back -- | just nust
21 || have mssed that. Ckay.
22 MR W¥NAK kay. |[|'ll do ny best, Your Honor.
23 THE GORT: R ght.
24 MR WI¥NAK | think this may be a little tricky,
25 || but I think we can certainly go through M. Hanners'
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1 || qualifications and other natters.
2 THE WTNESS. |s that going to preclude the other
3 || topic of discussion as well in ny report?
4 MR W¥NAK Wll, let's first --
5 THE QORT: W, you' Il junmp up. You'll junp up if
6 || we're getting there.
7 THE WTNESS.  Ckay.
8 MR ECHOLS. (kay.
9 THE GOURT: And | nade a broader statenent. It's not
10 ||if it's one question as part.
11 MR ECHOLS. Absolutely, Judge. | understand that.
12 THE QORT: If it's not question. If it's one
13 || question, it's not worth it. V& ought to nove on, okay.
14 MR WX¥N AK  Your Honor, for the record Robert
15 || Vozni ak for the plaintiff.
16 THE GORT: Thanks, M. \Wzni ak.
17 DIRECT EXAMINATION
18 || BY MR WX¥N AK
19 || Q M. Hanners, can you pl ease state your full name for the
20 || record.
21 (| A Ti not hy Drew Hanners.
22 || Q And, M. Hanners, what --
23 MR NEUWWRTH Your Honor, could we ask for the
24 || wtness to be sworn in.
25 MR W¥NAK | think he --
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1 THE QOURT: | did.
2 THE WTNESS. | already did.
3 THE QORT: | did. DOdn't | swear you in?
4 THE WTNESS.  Yes, na'am you did.
5 MR NEUWRIH | didn't hear it.
6 THE QOURT: Nbo, actually the court reporter just
7 || asked ne too. Ether | have such a caimlittle voice you
8 || didn't hear you.
9 MR NEUWRTH Thank you.
10 || BY MR WIX¥N AK
11 || Q Al right. $So you've stated your nane. M. Hanners, can
12 || you pl ease state your current occupati on.
13 || A | amthe owner of a conputer forensics investigations
14 || conpany cal |l ed 1st Forensic Consulting |ocated in Lucas, Texas.
15 || Q What do you nean by conputer forensics?
16 || A | provide conputer forensic services. And the term
17 || conputer forensics is generally associated with the
18 || preservation -- identification, preservation of conputer based
19 || evidence for a natter before the court.
20 | Q And what was the last part?
21 || A Ina matter that's comng before the court, legal natter
22 || or heari ng.
23 || Q And so do you have any specialized training in the area of
24 || conput er forensics?
25 (| A V¢l |, ny experience in conputers started back in 1982
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1 || where | was working with the Stealth fighter program | worked
2 [lon aircraft related conputer systens. And then in 1989 |
3 ||joined the Alr Force (fice of Special Investigations, United
4 || States Air Force Gfice of Special Investigations, where |
5 || becane a general investigator wth them | later specialized
6 || in doing conputer crine investigations, commonly termed as GO
7 || as a special agent wth them
8 | conducted a | arge nunber of investigations
9 [linvolving federal, state crimnal natters, foreign intelligence
10 || services, any nunber of crines that involved a conputer at the
11 || time. Snce that tine -- while with them!| attended
12 || specialized training in the field of conputer forensics. |
13 || al so attended the Federal Law Enforcenent Training Center and
14 || ot her specialized conputer forensics training courses.
15 Uoon ny retirenent fromthe Uhited States Air Force |
16 || worked with Bank of Anerica, where | attended additional
17 || conputer forensics courses. | worked as a special -- or vice
18 || president of information security located in Dallas, Texas.
19 || Part of ny duties there involved the collection and
20 || preservation of information wthin the bank. After that period
21 || of tine | worked as a contractor for Gonputer Sciences
22 || Gorporation out of DC, working wth the Uhited States Postal
23 || Inspection Service lab in Pittsburgh running their cases. They
24 || basically went in and cleared up a three-year backl og.
25 As part of that, we received additional training
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1 ||[there. | have attended other courses and cl asses. After
2 || working wth the Postal Inspection Service, | worked for a
3 || conpany cal | ed Vogon International, who taught conputer
4 || forensics. | went through their conputer forensics training,
5 ||as well as instructed in their conputer forensics training, to
6 [|[include US Secret Service, US Treasury Service, federal and
7 || state | aw enforcenent agencies both in the States and overseas.
8 || Ater they were bought out by Kroll track, | worked wth
9 || anot her conpany cal | ed Xact Data DO scovery, which is the EDD
10 || Gonpany based out of the Dallas area for the last four and a
11 || hal f years till last August, when | started up ny own conpany.
12 || Q |"mgoing to hand the court reporter what | believe wll
13 || be narked as Plaintiffs' Exhibit 8.
14 M. Hanners, |'ve just handed to you your resune,
15 || which was previously provided to the Gourt as an exhibit to
16 || plaintiffs' opening brief inthis nmatter. V¢ ve already
17 || covered quite a bit of your experience and your background.
18 ||I'd like to turn your attention to the third page. You li st
19 || some court experience there, and it indicates that you have
20 || testified as an expert in several cases?
21 || A Yes, it does.
22 || Q Wthout going into the detail of each case, can you j ust
23 || briefly tell nme what those cases invol ved and what the nature
24 || of your testinony was.
25 (| A The nature of ny testinmony was simlar inall. It all
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1 || revol ved around conput er based evi dence and ny revi ew of that
2 || evidence in all but one, which was a capital nurder case where
3 ||! testified both on the conputer evidence as well as
4 || evidentiary searches for physical evidence.
51| Q Any of these cases involve |large scale ES col | ections?
6 || A The | ast one there, John Doe versus Peters School D strict
7 || i nvol ved over 30,000 users. Their information was reviewed in
8 [[that nmatter. In addition to the ones that are docunented here,
9 || a large nunber of ny cases were settled prior to going to full
10 [Jtrial. And those cases involved extrenely |arge sets of data
11 || and include 420 terabytes of data in past cases wth
12 || information comng off tape in those cases to up and to nore
13 || recent |ast year 24 terabytes of data at alive on servers that
14 || was bei ng reviewed for ES .
15 || Q Have your credentials as a testifying expert in the field
16 || of conputer forensics ever been chal | enged?
17 || A ND.
18 || Q And you' ve never been excluded or prevented from
19 || testifying as an expert?
20 (| A No, | have not.
21 MR W¥N AK  Your Honor, I'd like to nove that
22 ||Paintiffs' 8 be offered into evidence, and we woul d al so
23 || tender M. Hanners as an expert in the field of conputer
24 || forensi cs.
25 THE GORT: Ckay. Wat's your position?
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1 MR MENDEL: Your Honor, we'd |ike to have you
2 ||reserve ruling until after cross-exam nation.
3 THE QORT: Sure. That's fine. Thank you.
4 || BY R W¥N AK
5 || Q M. Hanners, why were you retained by plaintiffs inthis
6 || matter?
7 || A | was retained to reviewthe defendants' replies as they
8 ||relate to doing a targeted coll ection of custodians for ES
9 || versus that of a different technol ogy that mght be used or a
10 || bi gger scope or vol une of infornation.
11 || Q D d you reviewany nmaterials in connection wth the work
12 || that you have done in this natter?
13 || A Yes, | did.
14 || Q DO d you revi ew the conpl ai nt?
15 || A Yes, | did.
16 || Q D d you reviewplaintiffs' docunent requests that were
17 || served on def endant s?
18 || A Yes, | did.
19 || Q D d you reviewthe ESN or production format stipul ation?
20 (| A Yes, | did.
21 || Q Dd you reviewthe 30 (b) 6 deposition notice that was
22 || served on def endant s?
23 || A Yes, | did.
24 || Q And did you reviewwitten responses that were provided by
25 || defendants to plaintiffs in connection with that 30 (b) 6
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1 || notice?
2 || A Yes, | did.
3 IQ And you reached sone concl usi ons and observations in
4 || connection with your reviewof all of those naterial s?
5 ||A Yes, | was able to.
6 || Q And those concl usi ons and observations are witten in your
7 || prelimnary report of findings that was submtted to the Court
8 || last week, isn't that right?
9 [l A Yes, they are.
10 || Q Is there anything that you' ve reviewed -- well -- yes, |et
11 || me ask you. Is there anything that you have revi ewed
12 || subsequent to subm ssion of your report in connection with the
13 |} 30 (b) 6 deposition process?
14 || A There was a deposition of one of International Paper's
15 || enpl oyees that | reviewed. | believe it was Mary -- |I'mtrying
16 ||to recall her last nane. It started wth S I'msorry. |
17 || don't recall her |ast nane.
18 || Q Do you know whet her that was a rough or final transcript
19 || of that deposition?
20 || A It was a rough transcript of the deposition. It was nade
21 || available to me within the | ast couple of days.
22 || Q And did your review of that transcript change any of your
23 || conclusions or findings that are included in your report?
24 || A No, it did not.
25 MR WXY¥N AK  Your Honor, we woul d nove to include --
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1 ||well, actually let ne -- I"'msorry. |'mgetting ahead of
2 || nyself. Let ne hand up and we'll have narked as P aintiffs'
3 || Exhibit 91 believe we are on, M. Hanners' prelimnary report
4 || of findings. And that was submtted to the Gourt | ast
5 || Thur sday.
6 MR MENDEL: Your Honor --
7 MR W¥NAK I'mnot noving it into evidence quite
8 || yet, but --
9 THE CORT: DO d you want to say sonet hi ng?
10 MR MNDEL: Yes, we do object to any use of this
11 || docunent at this stage of the proceedings. It is all about
12 || preservation. That's all this docunent addresses.
13 MR WX¥YNAK Vell, | would say it's about
14 || identification and preservation. And it also goes directly to
15 || the heart of a key dispute up to this point, which is whether a
16 || cust odi an based approach to identifying and col |l ecting
17 || docunents is sufficient as conpared to a subject natter
18 || approach, which is one plaintiffs had been urging fromthe
19 || out set.
20 THE QOURT: And how does that -- we're going to have
21 ||[to take it one step at a tine on preservation. Here's what
22 || this gentleman says: "None of the defendants provided
23 || sufficient detail about their identification and preservation
24 || process to permt any reasonabl e assessnent of their processes
25 || as adequate.” Ckay. Ve've heard six hours of identification.
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1 || kay. | think anybody sitting here could tell you sonething
2 || about what you folks did on identification. There hasn't been
3 || anyt hing about preservation, which is the reason | said what |
4 ||did. He says he didn't have enough to say anything, so | don't
5 || know what he's going to tal k about.
6 MR MEINDEL: That's exactly our point, Your Honor.
7 || Then he goes on and wites a whol e report about sonething he
8 || says he doesn't have any basis for.
9 THE CORT: Wl I, that goes to sonething el se, okay.
10 ||| nmean, | -- | guess we have to take it on a
11 || questi on-by-question basis. Ckay.
12 MR MENDEL: May | have a standi ng objection, Your
13 || Honor, to this report.
14 THE GQOURT: And you can keep objecting when we get to
15 || preservation. nidentification | think we've had i nformation
16 || on your identification process. kay.
17 MR MENDEL: | think the identification process that
18 || was descri bed was how we take a corpus of docunents and
19 ||identify the rel evant docunents. Wiat | believe M. Hanners is
20 || going to be talking about is identifying that corpus initially
21 || and the preservati on of those docunents. That is a different
22 ||issue. And it's much earlier in the process, and it is not
23 || what this testinony today has been about.
24 THE QORT: Al right.
25 MR MENDEL: |It's not about search terns. It's not
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1 || about predictive coding.
2 THE QORT: Can we have himask the first question so
3 |Ithen | can figure out where we are. (kay. So we're not
4 || noving -- the report is certainly not -- you can talk to him
5 || about the report.
6 MR W¥N AK Before | even attenpt to nove it in as
7 || evidence | was going to lay a foundati on and ask hi m sone
8 || questions about the report and other work that he's done to
9 || this point.
10 THE GORT: R ght.
11 || BY R WX¥N AK
12 || Q So, M. Hanners, if | could turn your attention to the
13 || last, very end of your report. There's an attachnent there, a
14 || chart, a diagram if you wll.
15 || A "' mthere.
16 || Q (kay. And you recogni ze this diagran?
17 || A Yes, it's an electronic discovery reference nodel .
18 || Q And what 1s that?
19 [ A It's a concept that was put forth by the Evergreen G oup.
20 || It's called the EDRMnodel. It was a group that was
21 || self-established back in the early 2002 tine frane | believe to
22 || bring forth the best practices for doing ES collections
23 || together and formulate plans and -- or godets for doi ng general
24 || type of ES collections.
25 And you' Il notice in the first steps of it, the first
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1 || step actually applies to a conpany as it would maintainits

2 ||information on a regul ar course of business to ensure it was

3 || properly handling information. The second step | abel ed
4 |[identificationis the very first step in the ES process

5 || according to the EDRM nodel .

6 || Q And this is an area -- in your experience in conputer

7 || forensics your work is primarily focused on which of these

8 || boxes?

9 | A Vel 1, generally speaking, for |arge eb scovery cases such
10 || as this ny chief focus is in the identification and preserva-
11 |Jtion steps, the steps that are taken prior to any work being
12 || done with the information to subdivide it. It's basically an
13 || evidentiary identification and preservation process to identify
14 || evidence to nake sure it doesn't change.

15 || Q And why is that inportant?

16 || A Vll, wth the volatile nature of conputers, for instance,
17 || say, a desktop as an exanple, information can change as a user
18 || changes -- opens VWrd docunents, saves VWrd docunents. He

19 || could accidentally del ete a docunent not out of intent, but out
20 || of mstake. E-mail could be changed. Enail can be saved on

21 || the local systemby the user. What we're basically trying to

22 [|dois gointhere at the very beginning of the ES process and
23 || grab a snapshot of that information so it can be set aside and
24 || preserved for additional work.

25 MR MENDEL: Your Honor, if | may. Again, thisis
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1 || all about preservation. |It's not about any of the issues we've
2 || tal ked about this norning.
3 MR WI¥NAK If | may, Your Honor. Wsing this
4 || diagramas an exanple, | nean this is designed to show a
5 || process by which an ES collection comes about. And w thout
6 ||identifying and preserving data, one can't go on to the next
7 || step of collecting and processing that data. So these are
8 ||inextricably tied together. W' ve nade clear throughout in
9 || both our position statenent submtted to Judge Shadur goi ng
10 || back to md-Decenber and continuing forward to the present,
11 || we' ve been very consistent that the scope of the search in this
12 || case is directly at issue.
13 And def endants have consistently taken the position,
14 || for instance, that they are only obligated to search, for
15 || exanpl e, live active servers in terns of searching for --
16 ||identifying as a first step potentially responsive ES. So
17 || that's one exanpl e of how | think M. Hanners' testinony is
18 || directly on point here.
19 MR MENDEL: Your Honor, the scope of the search and
20 || whether that search is to invol ve search terns or predictive
21 || coding is an issue before Your Honor. Docunent preservation,
22 || which is what M. Hanners has been tal king about, what his
23 || report is all about, is not in issue here. There's no notion
24 || before this Gourt about whether or not the defendants have
25 || properly preserved their docunents.

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Hanners - direct by Vzni ak 197
1 THE CORT: WlIl, that's what |'mstarting to -- you
2 || have to tell ne what you nean. | nean -- what | nean by
3 || preservation is docunent preservation. kay. Are you folks
4 || using preservation in a different way?
5 MR WY¥YN AK Ve are using preservation as it's
6 || connected to identification. | nean, you can't preserve what
7 || you haven't identified, and you can't search what you haven't
8 || preserved. Soit's all tied together. And as M. --
9 THE QORT: | nean, but you've just nowinterjected
10 || backup tapes. | nean, | just -- before | go down this road and
11 || get in -- | thought you neant document preservation in the
12 || sense that there was an accusation that docunments weren't
13 || preserved here. And | don't think any of the notions | have
14 || have to do wth whether or not docunents have been preserved.
15 MR WY¥YNAK Ve -- if you' re tal king about a
16 || spoliation notion or sonething of that nature, no, we don't
17 || have any notion on the table.
18 THE GORT: R ght.
19 MR WY¥YN AK Wat we do have is our very clear
20 || position that was set out in the Decenber 15th position paper
21 (| that was submtted to Judge Shadur where we tal k about the
22 || scope of the search and the nature of the search that should be
23 || conducted if one is going to adequately search for potentially
24 || responsive ESS. And we have -- for exanple, M. Brown just
25 || testified that if something is not in the corpus, it can't be
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1 ||found. So | think that just serves to reinforce our view that
2 || these issues are all tied together.
3 MR MENDEL: That has nothing to do wth
4 || preservati on.
5 THE GORT: Al right. Al right. That's why I
6 || would say that's inadequacy of the search nethod nyself as
7 || opposed to the termpreservation, but -- and | think that the
8 || termpreservation sets off all kinds of bells on people, |egal
9 || bells and whistles that -- | thought you were tal ki ng about --
10 || I thought this fellow had revi ened what each of them had done,
11 || and he was going to opine that he didn't think they did such a
12 || good job, and one of the reasons they didn't do such a good job
13 || are they didn't include everything that naybe coul d have been
14 || i ncl uded.
15 Now, you're calling that preservation. |'mnot
16 || calling that preservation. |'mtalking about the accuracy of
17 || the search that was done.
18 MR W¥N AK  Fair enough, Your Honor. And I
19 || woul d --
20 THE QORT: And | think it's the preservation -- |
21 || mean, you were expecting himto say you didn't do such a good
22 || j ob.
23 MR MENDEL: Your Honor, we had read his expert's
24 || report.
25 THE COLRT: R ght.
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1 MR MENDEL: Wiich you have before you, Your Honor.
2 THE CORT: R ght.
3 MR MENDEL: It has nothing to do with the adequacy
4 || of the search. It is all about preservation.
) THE GORT: VeIl --
6 MR ECHOLS And, Judge, thisis -- part of the
7 || reason this affects all of us and all of us differently is that
8 || we understood when M. Hanners was identified that there was a
9 || di spute about whet her backup tapes, for instance, could or
10 || shoul d be searched or not. Now that was one of those topics
11 || for a later day. Ve understood as Your Honor said in ruling on
12 || our nmotion in limne that there is an issue -- there's a
13 || potential issue concerning if the identification of those
14 || cust odi ans used for devel opi ng a search net hodol ogy were
15 || sufficient.
16 That's totally separate fromwhether any of us
17 || defendants used appropriate preservation nethods in identifying
18 || the sources, locations of ESN to be preserved. You' re
19 || absolutely right, that's never been raised either before Judge
20 || Shadur or before Your Honor. The source of collection of
21 || docunents, yes, that nay be disputed. But the preservation is
22 || an individual issue. V¢'ve had requests fromplaintiffs for
23 || information fromus. V@' ve responded to those requests. It's
24 || ongoi ng. Sone depositions have taken place. Letters are being
25 [|witten, but it's entirely individualized, and nothing is ripe
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1 || and certainly nothing before this Court on the preservation
2 || issue the way you define preservation, Judge.
3 MR FREED. Your Honor, may | be heard on this.
4 THE QOURT: Yes. Maybe you can help us out here.
5 MR FREED. | hope so, Your Honor. Because | think
6 || what's happening here is the ultinmate question is whether the
7 || defendants wi Il be produci ng the docunents which are responsive
8 || to the docunent requests. And that starts the five step
9 || process, which their ow expert started tal king about, and we
10 [{can't junp up and say that wasn't appropriate for di scussion.
11 || If they have the best search nethodol ogy in the world but
12 || they' ve excl uded 95 percent of the rel evant docunents, there's
13 || a deficiency in their production.
14 And what this witness is going to go to is the whole
15 || collection effort, the location effort, the identification
16 || effort. The discussion of ES is only a portion of the big
17 || picture, which is are they giving us everything that they
18 || shoul d be giving us? Have they enpl oyed all of the techniques
19 || that they shoul d have enpl oyed? DO d they do the right thing
20 || when they started the process? D d they do the right thing
21 || when they searched the docunents? He's giving a background on
22 ||that. And he -- and that is sonething which is relevant to the
23 ||ultinmate determnation which | believe Your Honor is going to
24 || have to nake, is have they responded correctly and properly to
25 || the requests for production?
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1 He's prepared to explain why in very naterial
2 || respects he has seen evi dence which indicates they haven't.
3 || Now you can't just conpartnentalize and say, no, | just want
4 ||to talk about search. That's all | want to tal k about, because
5 || we have naintai ned fromthe begi nning that the whol e body, the
6 || corpus -- they keep tal king about this corpus -- is this all
7 || enconpassi ng? The corpus is not all enconpassing. The corpus
8 ||is a fraction perhaps of what they shoul d have been doing. And
9 || you can't understand the application of the search terns and
10 || how they could apply to the rest of the corpus, which should be
11 || anal yzed as wel | unl ess you know what the whol e corpus ought to
12 || be.
13 S | don't think you can just make that artificial --
14 || you know, it's like saying -- well, I'll leave it at that.
15 MR MO N Your Honor, | would add very briefly that
16 || if you go back and you ook at the plaintiffs' statement of
17 || position as well as the joint statenment of position and the
18 || defendants' statenment of position, all of which were submtted
19 || to Judge Shadur in connection wth the Decenber 15th heari ng,
20 || you wll find that the first issue is defined in tw parts.
21 || Part one, to summarize, is Bool ean versus content based, and
22 || part two is custodi ans versus subject natter.
23 THE GORT: R ght.
24 MR MXAN And, in fact, subject -- and M. Hanners
25 || is here to tal k about custodi ans versus subject natter.
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1 MR ECHOLS And, Judge, we have no objection --
2 THE GOURT: And there's no probl em
3 MR ECHOLS: W have no objection to that.
4 THE GOURT: No probl em
5 MR ECHOLS Qustodi ans and subj ect natter.
6 THE GORT: It's no problemwth that at all. Ckay.
7 || nean, | want him-- | want to hear, | want to hear on that
8 || topic, okay. | think it's when --
9 MR MEINDEL: And, Your Honor, his entire -- none of
10 || his report addresses --
11 THE GORT: VWeéll, let's not get there yet. Now, cone
12 |l on. Ve don't even know what he's going to say here today. |
13 || nean, | -- | nmean, | want to hear what he's got to say. |
14 || was -- ny back went up on the problemis they didn't preserve,
15 || okay. And you don't know if they -- because | don't -- | think
16 [[what this gentlenan says in his report is he doesn't know what
17 || they preserved because it's not there. Ckay. No, he doesn't
18 || know
19 And the backup tapes or archive or not reasonably
20 || accessible. The reason | was cutting you off is we have enough
21 || to do today on what has been done al ready and you guys are
22 || junping to sonet hing we haven't done. That was the reason |
23 || was cutting you off on that. |'mnot saying on another day.
24 || V@ obviously on a long termdi scovery have to tal k about that.
25 || V¢'re not ready for it right now |'ve been interrupting
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1 ||lawyers all day, and | hated it when judges did it to ne.
2 || &kay. | don't want to be mcronmanagi ng this gentleman's direct
3 || examnation. | know what you nean by preservation. | w sh you
4 || could find -- where's that |inguist?
) (Laughter.)
6 THE QORT: Let's get her in here, okay, to give ne
7 || another termother than the P word, and you can tal k about it.
8 MR MIXAN Does that nean you re granting our notion
9 || for partial reconsideration?
10 THE QORT: Sure. A 12:00 o' cl ock tonight.
11 (Laughter.)
12 THE GORT: Now, let's just see what you can do --
13 || let's start to hear what he did, what his study heard. |'m
14 || hearing you on this. If nothing else let's find out what it is
15 || this gentlenman's going to say. (kay. St dow, and you' re
16 || nore than wel cone if you want to make it for the record junp
17 up. And I'msorry to interrupt you. Ckay.
18 MR WX¥N AK That's understood, Your Honor. No
19 || problem | wll do ny best to proceed --
20 THE GORT: R ght.
21 MR WI¥NAK -- and elicit testinony --
22 THE GORT: R ght.
23 MR W¥YN AK -- that will not cause defendants to
24 || keep junping on their feet.
25 THE COLRT: R ght.
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1 MR WY¥YN AK VW'Il see how that goes.
2 || BY R WX¥N AK
3 || Q M. Hanners, I'mgoing to refer back to your report only
4 || for the limted purpose of tal king about the first section
5 || where you identify what you call general principles for the
6 || reliable identification of preservation processes. And the
7 || only question that | have is whether those general principles
8 || as you list themare based on anyt hing nore than your own
9 || opi ni on?
10 | A Yes, they are. The EDRM G oup was a col | aboration of --
11 ||it basically read |ike a who's who of who's on eD scovery. |If
12 || you | ooked down, you saw all the significant players, the
13 || KPM3, all the other nmajor significant vendors, as well as
14 || attorneys and practitioners of conputer forensics were
15 || attendi ng and naki ng i nputs. And they basically cane up with
16 || some standards and sone guides. ne being an identification
17 || guide to help you through the ES di scovery process.
18 || Q Let's tal k about identification. And specifically you
19 || understand that the defendants in this case, and we've heard
20 || testinmony to this effect already today, the defendants have
21 || taken a custodi an based approach to identifying potentially
22 || responsi ve ES ?
23 || A Yes.
24 || Q Do you agree with a custodian -- that a custodi an focused
25 || approach is the best way to locate all potentially responsive
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1 ||ES?
2 MR MINDEL: (bjection, lack of foundation, Your
3 || Honor.
4 || BY MR W¥N AK
5|1 Q Let ne ask you this way: Are you famliar wth an
6 || approach other than a custodi an based approach that one m ght
7 ||take in attenpting to identify all potentially relevant ES in
8 ||a given lawsuit?
9 | A Vell, if | can equate this to just as a general
10 || investigator. If | look at a matter that's before ne, whether
11 || that be el ectronic evidence or any other formof evidence, if I
12 || don't go in and consider all the available evidence that's
13 || presented to ne, then I'mliable to rule out information before
14 || I've ever considered it.
15 A case nmay be that where | go into a hone to search
16 || for conputer information. If | never go into a room | don't
17 || know if there's conputer nedia in there. | don't knowif
18 || there's a floppy disk sitting in there that | haven't searched.
19 || Soif | take a targeted search and equate say the |iving room
20 [|to being a custodian and | only search there, I'mnot searching
21 || for anything else. |f | do a nore topical or subject natter
22 || search or consider potential evidence being in the whol e house
23 || or the whole business, then | goinwth that in mnd. M
24 || focus is wde open, ny eyes are wde open. |'mlooking. |'m
25 || asking the rel evant questi ons.

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Hanners - direct by Vzni ak 206
1 And ny part inthe initial identification process is
2 ||to help ensure that the right questions are asked. Wrking
3 [|wth inside counsel, working wth outside counsel, working wth
4 || maybe HR IT, and others w thin the business that are key
5 || pl ayers that have a corporate know edge that | don't possess.
6 || M goal istogoin and ensure that they' re addressing all
7 || their available nedia areas, to include how the busi ness works,
8 || how do they communi cate, how do they store informati on? And
9 ||then fromthat we woul d assign tasks for individuals to go out
10 || and do.
11 Part of that mght be a mapping to go out and coll ect
12 || where is this information sent. A lot of businesses have
13 || diagrans of conputers, but they may be nonths or years old. So
14 || we ask themto update that to bring back to the table so an
15 || i nforned deci sion can be nmade of all the possible storage
16 || locations. An exanple would be during an identification phase
17 || would remnd the | egal counsel that when they're talking to
18 || peopl e, you need to ask themdo they store infornmati on on USB
19 || devices, on external hard drives, on (s, do they work from
20 || home? |Is that infornation bei ng preserved?
21 And we generally woul d say there's sone vol atile
22 ||information out there. PCs are volatile. Suff that's in
23 || rotation is volatile. Archives that can be overwitten woul d
24 || be considered a volatile area that you need to | ook at
25 || preserving that infornmation. Take the necessary steps to stop
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1 ||activity fromhappening that's goi ng to change i nfornati on.
2 || Q (kay. You've said alot there, and let ne --
3 |A |'msorry.
4 || Q -- try to bring this back to the defendants taking a
5 || custodi an based approach in this case. And what |'ve heard you
6 || say is that you woul d recommend taki ng a broader approach?
7 THE GORT: kay. You have a gentl enman standi ng up.
8 || Wat would you like to say, sir?
9 MR MENDEL: Your Honor, | object to the question
10 || bei ng uncl ear as whet her now he's aski ng about a custodi an
11 || based approach to preservation or a --
12 MR WX¥N AK  Purely the best approach --
13 THE GORT: No, he said --
14 MR W¥N AK Purely for purposes of identification.
15 THE GQORT: For identification. | think that's what
16 || he set up. There's a custodi an based approach to
17 || identification and there's a subject natter approach. And |
18 || think what this gentleman was referring to was subject matter
19 || approach or mapping he called it.
20 || BY MR WX¥N AK
21 || Q "Il rephrase. Wiat | think | heard you say is that a
22 || subject nmatter approach would result in a greater vol une of
23 || potentially relevant ESl being collected or identified. Let ne
24 || use identified.
25 || A During the identification phase you want to consi der all
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1 || avail abl e sources of information based on activity and based on
2 ||the matter, not based upon presel ecting a target group of
3 || people to go out and | ook for because you' ve identified a nuch
4 || snaller group of -- than the possibly avail abl e evidentiary
5 || material.
6 || Q If you were to start fromscratch, |I'mjust going to ask
7 || you to run ne through the steps of how you woul d sort of soup
8 ||to nuts go about identifying -- and you' ve done sone of this
9 [already. But if | -- say you' re brought in as a conputer
10 || forensics expert and it's a large scale ES project. You are
11 || asked to identify -- and we'll put it in the context of this
12 || case. |It's a price fixing conspiracy case. You re asked to go
13 || about identifying all potentially responsive ESI. Wat's the
14 || first step you take?
15 || A The first step | would take woul d be as previously
16 || nentioned, getting together a teamw thin the conpany or
17 || working with a teamin the conpany. That being |' mgenerally
18 || called in by counsel or managenent at sone point and introduced
19 ||to the rest of the team | would ensure that that team
20 || i ncl udes a good corporate know edge fromIT. They know where
21 || nost information resides.
22 | woul d nmake sure that soneone fromHR was i ncl usive.
23 || They know the current people working at the conpany and the
24 || ones that are forner enployees. You can identify that based on
25 || relevant tine period. | would ensure that the -- any nunber of
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1 || peopl e from nanagenent that mght have know edge of the natter
2 || and that have the sufficient clout to ensure that the processes
3 [|that we identify can be followed and that there's not going to
4 || be any interruptions in those processes. That a senior nanager
5 || can say that they're going to doit and it's going to do it
6 || appropriately.
7 | would try to identify the immediate -- ny i redi ate
8 || concern would be let's identify the type of nedia that's out
9 || there that can be changed while we're sitting here tal king and
10 || let's take the inmedi ate steps to stop that fromchanging. |
11 || would then -- for things that woul d be mssing fromt hat
12 || group's informati on base such as the active known conputers
13 Jlwthin the conpany, | would send themout to gain that
14 || addi ti onal process through doing an active network mapping to
15 || identify systens that are connected and turned on to their
16 || system to actively seeking out the sources of available ES .
17 || Q Let ne stop you there. You ve talked -- if | could
18 || rephrase a part of what you just said. You said -- | think it
19 || sounds |ike you said you woul d assenbl e basically a cross
20 || functional teamas a first step.
21 (| A That's correct.
22 || Q And what if nanagenent of the conpany in question was
23 || potentially involved or was al |l eged to have been invol ved in
24 || some w ongdoi ng, would that inpact in any way the scope of your
25 ||identification effort?
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1A Vel |, generally speaking, froman investigative
2 || background, ny background, | would go in and tell -- talk wth
3 || soneone that's not involved fromlegal. Wether that's inside
4 || counsel or outside counsel and advise themthat anyone
5 || connected to the matter should not be a decision point during
6 ||the initial identification part of the process. That soneone
7 || el se shoul d be appointed for that period of time to be able to
8 || mrake those decisions that -- if it's the CEQ sonebody | esser
9 ||in the conpany shoul d nake the decision. And if it's sonebody
10 || else in the conpany as far as IT is involved, they shoul d be
11 || I ocked out of the process.
12 | Q Adif | mght follow up, why? Wy woul d you want soneone
13 || other than those that were potentially involved to be a part of
14 || the identification process?
15 || A Vel [, potentially you re asking for a person that may be
16 || naned | ater as part of the allegation to identify docunments and
17 || coll ect docunents that may potentially prove they did
18 || something. It's not generally -- the investigator tells ne
19 || that's not the snartest thing in the world to do. | would
20 || equate that to having a physical crinme scene, sonebody --
21 || somewher e where sonebody may have gotten stabbed and aski ng
22 || the person that did the stabbing to go in and collect the knife
23 || for ne.
24 MR W¥N AK  Your Honor, | mght have -- | wanted to
25 || ask a question about a portion of M. Hanners' brief where he
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1 ||says -- and | don't intend to get into this in great detail,
2 || but he has a section in here that tal ks about preservation
3 || being only as good as the identification project which preceded
4 ||it. And | wanted to sinply ask himwhat he neans by that.
5 THE GORT: Don't you want to know what he neans by
6 || that?
7 MR W¥NAK Vell, I"'mjust -- | guess |I'm--
8 THE GORT: No, the gentl enman behi nd you who's
9 || standi ng up.
10 (Laughter.)
11 MR MENDEL: Your Honor, | think it's pretty clear
12 || he's going to be tal ki ng about preservati on.
13 THE QORT: He doesn't know what you did. How can he
14 || say anything? | nean, duh. | nean, by what we know about
15 || preservation or what --
16 MR W¥NAK | sinply want to ask himthat question
17 || and --
18 THE QORT: Does he know what each of the eight
19 || defendants -- has he ever seen a litigation hold? Has he ever
20 || done anyt hi ng about the preservation that actually happened in
21 || this case?
22 MR W¥NAK Vell, he -- | nmean, he has reviewed the
23 || witten responses that the defendants provided to us in
24 || response to our 30 (b) 6 notice, and those witten responses
25 || were supposed to provide infornation about their identification
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1 || and preservation efforts in this case, including the
2 ||information relating to litigation holds.
3 THE QORT: | really want to hear what he says froma
4 || forensic standpoi nt, okay, about the identification and the
5 || search that was done. | think that's why we dragged hi mhere.
6 || Not whether or not they had -- but it's your case. It's your
7 || case. | just got your |ast point about self-selecting, about
8 || potential people doing self-selecting of word search. Ckay. |
9 ||did get that. Ckay. | did get that. That was in your brief.
10 || Now, | don't know -- | still don't understand where the
11 || preservation is comng from which is why this gentl enan keeps
12 || j unpi ng up.
13 MR WI¥NAK Vell, | think in a general sense if |
14 || can just say -- nake the point that if sonething -- you' ve
15 || identified something as potentially responsive.
16 THE COLRT: R ght.
17 MR W¥N AK Ckay. |If you don't preserve that or
18 || you choose not to preserve that because you -- well, let's say
19 || you haven't identified it. Ckay. You ve taken a custodi an
20 || based approach and so you' ve ignored certain chunks of
21 || potentially responsive ES because you' ve nade the
22 || determnation that only certain custodi ans are goi ng to have
23 || responsi ve docunents in this case.
24 THE COLRT: R ght.
25 MR W¥NAK (Ckay. So there's this --
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1 THE QOURT: \oi d.
2 MR WX¥YN AK -- group of docunents that are not part
3 || of the corpus.
4 THE CORT: R ght.
5 MR WI¥NAK And | sinply want to ask M. Hanners
6 || some questions that go to exactly what he's wittenin his
7 || report, that preservation can only be as good as the
8 [|identification project that precedes it. And | think that's a
9 || general question that's fair game, and it doesn't get to --
10 THE QORT: & ahead and ask it. Just go ahead and
11 || ask it because we have to nove on to the next topic.
12 MR WX¥N AK  Fair enough.
13 THE QORT:  kay.
14 || BY R WX¥N AK
15 || Q What do you nean, M. Hanners, when you say preservation
16 [Jis only as good as the identification project which preceded
17 ||it?
18 || A VeI, if your identification fails to docunent all
19 || avai | abl e sources of information, sources |ike you could be
20 || tal king about backup tapes, you coul d be tal king USBs, or how
21 || the conpany works, how the individuals work, if you fail to
22 || address that and bring that back to the table and identify it
23 || wthin your working docunments that you' re going to carry
24 || forward to the preservation process, then you re going to be
25 || mssing information. You're not going to collect on that. And
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1 ||as aresult, relevant ES could be left behind at the onset
2 || before any searches or other processes are done with the
3 || infornation.
4 And part of that you basically take the list that you
5 || generated in the |I.D section once you define what is going to
6 || be preserved to the preservation process. And generically --
7 || and once | start preserving information |' mgoing to docunent
8 ||all that information. Everything is preserved, who did it,
9 || when, how So it's building ny chain of custody up. This is
10 [ how | identifiedit. Thisis what | didto keep it from
11 || changi ng condition, called a preservation step or what ever
12 || terns you choose to apply. And that infornmation typically sits
13 || aside and is retained so it's never changed or nodifi ed,
14 || foll owi ng the best evidence rules.
15 You go seek the best evidence, you gather it, you
16 || store it in a nethod that it can't be changed or nodified. And
17 || typically with electronic nedia we're going to work off a copy
18 || of that information so you' re never going to touch that
19 |Joriginal evidence. It's done for the sinple point of fact that
20 || we want to be able to go back to the begi nning. Ve¢ have the
21 || docunentation that says how we identified, what we identified,
22 || who we identified, or the process we used. And it's defensible
23 || fromthat viewpoint. Excuse ne if | ran on, Your Honor.
24 || Q A quick followup. You said about potentially altering
25 || docunents | believe you said or inages.
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1A Rght. Wl --
2 || Q And | actually have a foll owup question on that.
3 {|A Ckay.
4 || Q | want to know if what you neant by that has to do with
5 || metadata that's associated with a given electronic file, for
6 || i nstance?
7| A Vel |, netadata is infornati on about docunents, about other
8 ||electronic information, and it's contained within the scope of
9 [[ES. It contains information |ike |ast saved by, other
10 ||information. |If you're not properly identifying it and not
11 || properly, quote, the termpreserve generically, |'d consider it
12 || collecting it and setting it aside, if you' re asking someone to
13 || ook and see if that docunent's relevant, just the nere fact of
14 || opening it could change the | ast access date.
15 If | noved it to another conputer for whatever reason
16 || as part of the ES process, then |'ve changed the date created
17 || for that file. So that information is lost to the reviewer at
18 || sone future date. They woul d assune that the date created is
19 || true and accurate or they woul d have to question and backtrack
20 || and see if the information is still there. GCertain types of
21 || ESI are volatile, and that comes out in the identification
22 || process up front. Ve knowthat PST files are volatile that sit
23 || on peopl €' s systens. ¢ know that other information are
24 || vol atile based on just how a conputer works. W know that we
25 [fcan't really as a whole trust that infornation is going to be
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1 || there tonorrow

2 Wiat happens if the individual's hard drive crashes?
3 || Wat happens if the conputer is taken away by sonebody and is
4 || no | onger available? A laptop that disappeared, stolen. So we
5 || want to go ahead and preserve that information -- collect that

6 ||information at the initial or identify it for collections.

7 || Q V'Il call it collect and set aside.

8 || A ol lect and set aside. |'msorry.

9 || Q Let me ask you specifically, with respect to netadata if a
10 || docunent is, for instance, accessed in the process of trying to
11 || determne whether it's responsive and the date | ast accessed is
12 || changed, the date last nodified just as an exanpl e. That
13 || docunent is then produced to a party in litigation. Does the
14 || party receiving that docunent have any way of knowing -- | nean
15 || can you tell then whether that docunent was produced as it was
16 || kept in the ordi nary course of business by the producing party?
17 || A Véll, if the path statenent is changed as part of your
18 || identified process that you re going to use later, thenit's no
19 || longer available to the end user. A sone point it's pulled
20 [|into these ES collection tools, and it's based upon what's
21 || represented to the ESl tool as to where it originated at.

22 Say | noved a file fromny laptop to a server and |
23 || didn't include the full pathing information, the full date
24 ||range and all the stuff we do with conputer forensic inaging
25 || process as we coll ect, then that infornation's changed and
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1 ||nodified. If it's taken fromthat |ocation and | ater
2 || represented in an ES tool, it's going to showthat as the
3 || location where it cane fromw th the dates associated and any
4 || ot her changes that occurred.
51| Q You nentioned earlier including archived nedi a sources, |
6 || believe you called themas part of the identification process,
7 ||is that correct?
8 || A That's correct.
9 || Q What are sone exanples -- well, let ne just cut to the
10 || chase. Are backup tapes an exanpl e of an archived source of
11 [|ES?
12 || A Yes, it is.
13 | Q And what is typically contai ned on a backup tape? Let's
14 || say you have a backup tape of an exchange server. Wat woul d
15 || be contai ned on that tape?
16 || A Vel |, a backup is a snapshot in tinme of infornation,
17 || whatever was targeted. Wether that be -- say, an exanple
18 || woul d be exchange server. |If | targeted the EDB file to back
19 ||it up so | have everybody's e-nail that's contained w thin that
20 || EDB file, that's a snapshot fromwhenever it's nade. So if the
21 || tape was nmade yesterday, it's reflective of information that's
22 || fairly current. |If it's athree-year old tape of e-nail, then
23 || it probably has no conparison or very |ow conparison to what's
24 || actually in the person's current e-mail. The older you go, the
25 || further -- nore differences you woul d expect to see.
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1||Q So it fair to say that if one was seeking to go back ei ght
2 || or nine years, one would likely find nonduplicative e-nail on a
3 || backup tape as opposed to what's contai ned on an active server?
4 MR MENDEL: (bjection, Your Honor. Lack of
5 || foundati on.

6 THE GORT: Wat's the obj ection?

7 MR MENDEL: Lack of foundation, Your Honor. And

8 || also relevance to this natter.

9 THE CORT: | wll overruleit. He can answer it. |
10 [ don't know that this has to do w th choosi ng between word

11 || search and a concept anal ysis, but --

12 MR WY¥YNAK Vell, it goes nore to the scope of the
13 || search, which is again sonething that we've placed at issue |
14 || believe pretty consistently. But | only have a few nore

15 || fol | ow up questi ons.

16 THE CORT: (G ahead.

17 THE WTNESS. |'msorry. (Can you repeat the

18 || questi on?

19 || BY R WX¥N AK

20 || Q The question was, the |ikelihood that an eight-year-ol d
21 || tape, let's say, would contain duplicative or nonduplicative
22 || information as opposed to what's contained on a |live active
23 || server.

24 || A Vel 1, if you |l ook back eight years, you' re going to see
25 || many generations of changes that take place in an eight-year
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1 ||tine frane. The whole e-mail systemcoul d have swapped out
2 ||multiple tines if you're referring to e-nail. People that cone
3 || and go froma conpany nay no |longer be there, so their
4 ||information on an eight-ol d-year tape would be certainly
5 || nonduplicative of information present say on a file server or
6 || found within the e-nail server.
7 || Q Based on your review of the witten responses, the 30 (b)
8 || 6 letters fromdefendants, do you know whet her defendants have
9 || reveal ed the existence of backup tapes in their possession?
10 || A Yes, they have.
11 || Q And did they provide informati on about the content of
12 || those tapes?
13 ||A Sone di d.
14 || Q (kay. For those that did not provide any information, is
15 || there a way of goi ng about determning the content?
16 || A Yes. enerically it's called catal oging of tapes. There
17 || are -- and whet her they have the equi pnent or not, there's
18 || conpani es that produce catal ogs of tapes that are out there.
19 || And a catalog is nothing nore than what you woul d typically see
20 || in Wndows as a directory structure. It would show you the
21 || full path down to file name but do so in a text basis. It
22 || woul d show you the file nane, the size of the file, and naybe a
23 || M6 hash of the file. And that's doable for the entire
24 || contents of the tape.
25 || Q And woul d that then allow you to see whether the
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1 ||likelihood that there were -- there was duplicative or
2 || nonduplicative ES on that tape?
3 |A Wth the use of an MXb hash, yes, you coul d de-dupe the
4 || files based upon that.
5 (| Q And do you have personal experience catal ogi ng backup
6 || tapes?
7 || A Qurrently | use a conpany cal |l ed Renewbata out of Austin,
8 || Texas. They do the catal oging work for ne. And past conpani es
9 ||1've worked with we did it in-house.
10 || Q What are the typical costs in your experience associ at ed
11 [fwth catal oging a backup tape?
12 || A Vel |, for a generic tape |'ve received quotes this year of
13 || approxi mately $50 per tape. Typically the conpany I work wth
14 || if you submt a hundred tapes or nore, that cost cones down.
15 || Q How coomon is it in your experience to access backup tapes
16 ||in the context of litigation?
17 || A Vel 1, when | was working wth a |arger conpany, we did it
18 |[fon a fairly routine basis.
19 || Q Wi ch neans? Can you el abor at e?
20 (| A Vel [, conpanies that are involved in litigation -- 1've
21 || had banks conme to ne wth a coupl e of thousand tapes. |'ve had
22 || a conpany here in Chicago | did work for in the past that
23 || bought ne 3700 tapes to have the infornmation as part of an SEC
24 || finding saying their information wasn't available. They needed
25 || to de-dupe, actually de-dupe and retain one copy, but they
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1 ||wanted to retain a historical record of where all -- that copy
2 || may have existed anong all the possible custodi ans. That
3 || process is certainly out there and avail abl e.
4 || Q I n your experience is a broad approach to identifying and
5 || collecting potentially relevant ESl significantly nore
6 || expensive than taking a nore narrow approach, for exanpl e,
7 || looking only at certain selected docunent custodi ans as opposed
8 || to basing your identification on subject natter or an entire
9 || depart nent ?
10 || A VI, lacking -- or just stating a fact, last year in &.
11 || Louis | went in to collect say, | think the figure was 50
12 || custodians. Wile | was on-site -- and | had projected three
13 || days to do so. Wiile | was on-site during that collection
14 || during the three days they added, | think the total cane out to
15 || be 107 custodians. The cost to the client was nil because |
16 || was able to work it inin the sane tine frane that the nornal
17 || custodians | was there to collect. Their nachines were
18 || available at the sane tine. So there was no appreci abl e cost
19 || for that.
20 || Q And would it nake a difference if you take a -- let's say
21 || you take a subject natter approach to searching or for
22 ||identifying potentially relevant ES. How does that conpare to
23 || the costs of -- again if you had to sort of estinmate, how nuch
24 || nore costly, if at all, it would be to take a nore narrow
25 || cust odi an based approach?
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1 MR MEINDEL: (bjection, Your Honor. Lack of
2 || foundati on.
3 THE GORT: Al right. Lack of foundation as to the
4 || type of subject matter. | nean --
5 MR WIYNAK I'mwlling to scratch the -- or pull
6 || the question.
7 THE QORT:  Ckay.
8 MR WI¥NAK | don't think it's inportant.
9 THE GOURT: Thank you.
10 || BY MR WIX¥N AK
11 || Q Srikeit. Andreally what | want to get at is just to
12 || sumup, based on your experience you typically take a subject
13 || natter or a broad approach to identifying potentially
14 || responsi ve ES ?
15 || A | always take a nuch broader approach than a targeted
16 || approach. | would go wth a subject natter approach or gl obal
17 || approach to collecting ES wthin a division, group, or
18 || depart nent.
19 || Q And again, if you could just quickly tell ne, sumarize
20 || why that is. Wy you believe it's inportant to do so.
21 (| A Vll, early onand in alitigation natter you nay know or
22 || may not know the full scope of the information that nay be
23 || requested. So we try to collect as nmuch informati on as we can,
24 || and we don't know at a later on date that additional
25 || individuals could be naned. And if you don't collect it up
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1 ||front, you don't have an opportunity to build a defensible
2 || process saying we preserved everything that was avail able to
3 || us.
4 If you have to go back at |ater date it's nore
5 ||costly. | generally point that out. And ny recommendation is
6 || always collect broadly. And you re not processing it. You're
7 || setting it aside until a determnation can be nade.
8 || Q And you said nore costly. |If, for instance, you wanted to
9 || add a particular custodian, if one had taken a custodi an
10 || f ocused approach and one |l ater learned that there was anot her
11 || person that shoul d have been included but you didn't learn this
12 |l until a year later, you mght not even be able to do that
13 || realistically, isn't that right?
14 || A Vel |, if they' ve upgraded the person's conputer since
15 || then, the prior information could have been lost. GCertainly if
16 || you were looking for latent data, that woul d be gone with the
17 || previous conputer. E-nail systens. A person could have left,
18 || a person coul d have died. Any nunber of factors could cone
19 ||into play there that really nmake it no longer a viable
20 || sol uti on.
21 MR W¥NAK | don't think | have any further
22 || questions, Your Honor.
23 THE QORT: Ckay. Do you have any cross?
24 MR MEINDEL: Yes, Your Honor. GCan we take a break,
25 || Your Honor.
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1 THE QORT:  Yes. Wy don't we take 10 m nutes.
2 || Kay.
3 (Short break taken.)
4 MR MENDEL: In light of the fact, Your Honor, that
5 || there are ongoing 30 (b) 6 discussions between the parties that
6 || are about a ot of what M. Hanners just testified about --
7 THE GQORT: You have no questions?
8 MR MENDEL: No questions.
9 THE QORT: kay. Thanks, M. Brown. You're
10 || excused.
11 THE WTNESS. | guess |' mdone.
12 THE GOURT:  You' re excused.
13 THE WTNESS. Pl easure neeting you, Your Honor.
14 THE GOURT: Thank you.
15 MR MOAN Thisis M. Hanners.
16 THE GORT: M. Hanners. |'msorry.
17 THE WTNESS: That's okay. |I'mfroma large famly.
18 (Witness excused.)
19 MR MOAN Your Honor, we'd like to call Dr. David
20 || Lew s, pl ease.
21 DAVID LEWIS, PLAINTIFFS' WITNESS, DULY SWORN
22 MR MO N Your Honor, with respect to the tine, if
23 ||| could have a little latitude with respect to the formof the
24 || questions, | think we can get this information in before our
25 || deadl i ne.
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1 THE CORT: Sure. Absol utely.
2 DIRECT EXAMINATION
3 || BY R MAN
4 || Q Dr. Lews, would you please tell us your educati onal
5 || backgr ound.
6 || A | have a bachel ors degree in nathenmati cs and a bachel ors
7 || degree in conputer science fromMchigan Sate and a nasters
8 || degree and Ph.D in conputer science fromthe University of
9 || Massachusetts at Anherst.
10 || Q Are you also a fellow of the Anerican Association for the
11 || Advancenent of Science?
12 || A Yes, | am
13 || Q Gould you tell us alittle bit about that.
14 || A | was elected in 2006 for contributions to the al gorithns
15 || and eval uati on of the use of supervised |earning and
16 || information retrieval.
17 || Q And just a one sentence definition of supervised |earning
18 || and information retrieval, please.
19 || A Supervised learning is | earning fromexanpl es. People say
20 || this docunent, say, belongs to one category, this docunent
21 || belongs to another. And conputer algorithns learn to tell the
22 || difference between the two.
23 || Q (kay. And how are you currently enpl oyed?
24 || A "' man i ndependent consultant.
25 | Q And can you tell ne the nature of your consulting
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1 || practice, please.
2 || A | consult on information retrieval, nachine |earning,
3 || natural |anguage processing, and the statistical evaluation of
4 || systens in these areas.
51| Q (kay. And natural |anguage processi ng, woul d you give us
6 || the one sentence definition of that, please.
7 || A Gonput er anal ysi s of | anguage.
8 || Q Do you currently work wth any eD scovery vendors?
9 || A Yes, | do.
10 || Q And what type of eD scovery vendors do you work wth?
11 || A | work with a conpany called Kroll Oitrack. 1'ma
12 || consultant for them and they provide eD scovery services. |
13 || recently started consulting for a snall Chi cago conpany cal | ed
14 || Next poi nt, whi ch provides d oud based eD scovery servi ces.
15 || Q What do you do, or what did you do for Kroll?
16 || A | have designed al gorithns for supervised | earni ng and
17 || statistical ranked retrieval, and | have al so desi gned
18 || algorithns for statistical evaluation of those technol ogi es.
19 || Q And you nentioned a snall conpany that you re working wth
20 || now Wt have you done for then?
21 (| A ' ve done sone prelimnary work for themon how t hey m ght
22 || use supervised learning, but that has not been inpl emented yet.
23 || Q Have you done any teaching in the field of information
24 || retrieval ?
25 (| A |'ve taught a nunber of tutorials at conferences in
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1 ||information retrieval, conputational |inguistics, and
2 || statistics.
3 IQ Have you publ i shed any papers that have been peer revi ewed
4 ||in scientific journal s?
5 1A Yes, |'ve published a nunber of peer reviewed journal
6 || articles.
7 || Q And are the articles that you have so published attached
8 ||to your resune that was submtted to the Gourt?
9 [l A Yes, they are.
10 || Q And is that resune true and correct and accurate?
11 || A Yes. | haven't updated it for a fewnonths. | noticed
12 || that there's an article in the Journal of Artificial
13 || Intelligence and Lawwhich is listed to -- as to appear, but
14 || that actually has appeared both in print and online now
15 || Q And what was that article?
16 || A That's an article on the eval uation of infornation
17 || retrieval systens in electronic discovery.
18 || Q Do you have any patents in the field?
19 || A Yes, | believe eight of themhave issued so far.
20 || Q And can you tell us in general terns what those patents
21 || are for?
22 || A They' re patents on infornation retrieval and nachi ne
23 || I ear ni ng.
24 || Q Very good. Now, very briefly, Dr. Lews, could you give
25 || us the definition of the science of information retrieval.
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1|A Information retrieval is the science of devel opi ng net hods
2 || for better access to data such as textual data, where the
3 || meani ng of the data i s sonewhat subjective and the infornation
4 || needs are conpl ex subjective infornation needs.

5 || Q Are there other disciplines that are invol ved in

6 || information retrieval besides conputer science?

7 || A Yes. |ssues of conputational |inguistics cone to bear,

8 || issues of statistics cone to bear. Database technol ogi es

9 || sonetines cone to bear.

10 || Q And coul d you give us a one sentence definition please of
11 || conput ational |inguistics.

12 || A Vell, | used the termnatural |anguage processing earlier.
13 || The two are essentially the sane. They're the study of howto
14 || devel op conputer systens that perform neani ngful tasks on

15 || I'i ngui stic data.

16 || Q And what is the relationship of the field of statistics to
17 || the science of information retrieval ?

18 || A So statistics is used in tw ways in infornation retrieval
19 || systens. First it's used for -- in various techni ques for

20 || inproving the performance of the systens. And second, it's

21 || used in various ways to eval uate the perfornance of the system
22 || Ad those are two different bodies of statistics.

23 || Q M ease tell us howit's used to eval uate the perfornance
24 || of a system

25 (| A Vel 1, you would typically draw a random sanpl e from sone
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1 || uni verse of docunents that one needs infornation access to.
2 || Review el enents of the -- reviewthe elenents in the random
3 || sanpl e to determne whi ch categories each el enent shoul d bel ong
4 ||to. You then need to run the infornation systemon the
5 || uni verse of docunments and see what the outputs of the system
6 || are on that universe of docunents. And then finally, you need
7 || to conpute sonme statistical estinate of the effectiveness of
8 || the systemby conparing the systems decisions to the nanual
9 || j udgrent s.
10 | Q And how woul d you express that |ast statistic?
11 || A Excuse ne. | didn't quite hear the question.
12 || Q How woul d you express that |ast statistic that you
13 || descri bed?
14 || A (h, well, it's common to use a confidence interval for
15 || expressing these forns of estinates.
16 || Q In layman's terns what's a confidence interval ?
17 || A So a confidence interval consists of three quantities. So
18 || first it's worth nentioning a confidence interval is an
19 || estinmate of a particular statistic;, that is, a particul ar val ue
20 || on the universe of docunents. The confidence interval has
21 || three parts. It has a central value, the sort of expected --
22 || the point estimate expected value. It has a nmargin of error,
23 || which is sort of a degree of uncertainty on that estinmate. And
24 || then it has a confidence |evel, which is an expressi on of how
25 || confident you are that the size of the sanple drawn was
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1 || representative of the universe of docunents.
2 || Q So confidence | evel refers to the random sanpli ng process,
3 || correct?
4 | A Yes.
51| Q Now, coul d you please tell us what is froma statistical
6 || perspective as it's used in information retrieval, what is a
7 || random sanpl e?
8 || A A random sanpl e of a given size or a sinple randomsanpl e
9 || of a given size, because there's several random sanpling
10 || techniques. So a sinple randomsanple is a sanple that's drawn
11 ||in a fashion that every set of that size fromthe uni verse has
12 || an equal probability of ending up being the sanpl e.
13 || Q Al right. And what is the margin of error in |ayman's
14 || terns, pl ease?
15 || A The margin of error is sinply how certain you are about
16 || the estinate.
17 || Q And what is -- again, what is the estinmate as you have
18 || just used that tern?
19 || A So the estimate would be typically a confidence interval
20 || is expressed as a particular central value plus or mnus a
21 || margin of error, so that that point estimate is that central
22 ||value. It's -- typically it's the value that woul d be nost
23 || probable to be the actual value. But that sonmewhat depends on
24 || the details of the sanpling.
25 || Q And what is the central value that's inportant to
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1 ||information retrieval in the context of this case?
2 || A The nost inportant statistic hereis recall. MW
3 || understandi ng of the discovery process is that it's very
4 |[inmportant to find nmost of the responsive docunents. Recall
5 ||is -- recall is the proportion of all the responsive nateri al
6 || in the universe to be searched which the systemhas nanaged to
7 || find.
8 || Q And you' ve heard other w tnesses today use the term
9 || precision, correct?
10 || A Yes, | have.
11 || Q And precisionis atermof art ininformation retrieval,
12 || correct?
13 || A Yes, it is.
14 || Q It has a different neaning than it does in everyday
15 || conversation, correct?
16 || A That's correct.
17 || Q And what is -- precisely what does precision nmean?
18 || A Precision is of all the material that an information
19 || retrieval systemfound and identified as being interesting,
20 || what proportion of it was actually responsive. Soit's a
21 || neasure of how much junk was in the stuff that the system
22 || found.
23 || Q So why is recall, understanding recall nore inportant than
24 || understanding precision in this context?
25 (| A Vel [, recall goes to the extent to which the need to find
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1 || responsi ve docunents has been satisfied. Precisionis largely
2 || an issue of what it's going to cost to go through the stuff
3 ||that the systemfound. So you can al ways conpensate for
4 || failures in precision by doing nore nanual review running
5 || through the naterial with other tools, but there's no way to
6 || conpensate for a failure inrecall. |If you re never given the
7 || material, there's nothing you can do about it.
8 || Q Now, in this particular case have you had the opportunity
9 [[toreviewthe defendants', first Georgia Pacific's proposed
10 || search net hodol ogy?
11 || A Yes, | have.
12 || Q And can you tell us in general terns what you have
13 || revi ened.
14 || A | reviewed the Novenber 22nd letter and there were
15 || subsequent briefs and docunents whi ch provi ded a coupl e ot her
16 || versions of the sane Georgia Pacific process that was descri bed
17 || there. 1've also | ooked at the conplaint in the case and the
18 || requests for docunents. 1've |looked for the -- | ooked at the
19 || Bool ean search strings fromthe various defendants. |'ve
20 || looked at Dr. Tenny's and M. Hanners' reports. And | |istened
21 ||to the testinony here in court today.
22 || Q Al right. Now wth respect to defendants' search
23 || strings, do you understand those to be Bool ean queries?
24 || A Yes, they appear to be Bool ean queri es.
25 || Q And can you give us a little bit of your background from
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1 ||information retrieval about what Bool ean queries are, what they
2 || do, and what are their limtations.
3 |A So a Boolean query is a | ogi cal expression on search
4 |[terns. It conbines search terns which are intended to be
5 || exactly nmat ched agai nst the corpus. And a search termm ght
6 || have things |like a wld card, so that woul d be an exact natch
7 || agai nst words that end in several ways. Conbined wth |ogical
8 || operators and and or and not often there are proximty
9 || operators which all ow expressing that certain words are near
10 || each other. So that's what a Boolean query is. It's a
11 || technol ogy that's been used in information retrieval for a very
12 || long ti ne.
13 Sone of the limtations of it are it requires an
14 || exact nmatch agai nst the docunent so that the user using a
15 || Bool ean query has to specify exact nmatchi ng conditi ons.
16 || Q Wat are the ramfications in a docunent review situation
17 || of the requirenent of an exact natch?
18 || A Veéll, it would depend on the request for proposals -- |'m
19 || sorry, request for docunents.
20 || Q Goul d you el aborat e, pl ease.
21 || A Sure. So, for instance, sone of the requests for
22 || docunents in this case refer to ideas that can be expressed in
23 || a very wide range of fashions linguistically. MNotions |ike
24 || raising prices, changing capacities of factories. There's a
25 || very -- these are very broad topics, a very wde range to talk
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1 || about them So it is difficult to express these sorts of
2 || notions in an exact match franeworKk.
3 There's al so requests for docunents related to
4 ||alleged illegal activities. e can expect that given that ny
5 || understanding is that sone of this -- in this industry there
6 || has been previous litigation, that people would be cautious, if
7 || they were undertaking illegal activities, they woul d be
8 || cautious in the way that they referred to them They woul d be
9 [lunlikely to use easily anticipatabl e termnol ogy when
10 || di scussi ng such activities.
11 || Q Are you saying then that one of the |[imtations of Bool ean
12 || queries are that it requires the user to anticipate in advance
13 || of review ng the corpus the exact words that mght be found in
14 || docunent s?
15 || A That's correct.
16 || Q Now, Dr. Lew s, are you involved in sonething called TREC?
17 || A Yes, | am
18 || Q And TRECis a project sponsored by the National Institute
19 || of Standards, is that right?
20 (| A That's correct.
21 || Q And can you tell us about your involvenent in TREC
22 || A Yes. | was one of the foundi ng nenbers of the TREC
23 || programcommttee in 1992, and |'ve served on the TREC program
24 || coomttee nost, but not all of the years since then. | was
25 || al so one of the cofounders of the TREC Legal Track. TREC Legal
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1 || Track was a subtask wthin TREC that was focused on st udyi ng
2 || the behavior of infornation retrieval systens on simul ated
3 || el ectroni c discovery tasks.
4 || Q And TREC stands for Text REtrieval
5 (A Conf er ence.
6 || Q Gonference. Al right. So in the TREC studi es have there
7 || been any findings regarding -- strike that.
8 TREC has conduct ed certain studi es where they've
9 || conpared Bool ean queries, the effectiveness of Bool ean queries
10 || to content based queries, is that correct?
11 || A Yes.
12 || Q And what have been the results of those studies?
13 || A Vel [, there's two series of studies that are rel evant
14 || there. There was one series of studies that had to do with
15 || conpari ng Bool ean querying with statistical ranked retrieval.
16 || Satistical ranked retrieval was found to be nore effective in
17 || the last of those studi es where the nethodol ogy had been
18 || refi ned.
19 || Q Let ne stop you right there. @dve us the one sentence
20 (| definition of statistical ranked retrieval, and then we'll go
21 || back to what TREC did.
22 || A kay. Satistical ranked retrieval refers to technol ogi es
23 || that accept a query, usually sinply a list of words, and
24 || produce a ranking of docurents taking into account the
25 || statistical properties of words and phrases in the entire
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1 || collection of docunents.
2 ||Q Al right. Now you were telling us about TREC and its
3 || conparison of Bool ean to ot her nethodol ogi es.
4 || A Rght. So there was a -- there was conpari son of
5 || statistical ranked retrieval wth Bool ean queries. There was
6 || also a series of three studies that conpared supervi sed nachi ne
7 || | earning nethods with Bool ean queries. And again in the | ast
8 || of those three when the -- and which was the one that had the
9 || nost refined net hodol ogy, the best supervised | earni ng system
10 || had an effectiveness | evel of 250 percent of the Bool ean system
11 |} that was conpar ed.
12 || Q So now you' ve referred so far in your testinony to three
13 || different search systens, is that correct?
14 || A That's correct.
15 || Q Bool ean, statistically ranked retrieval, and what you' ve
16 || call ed supervised | earning; correct?
17 || A That's correct.
18 || Q And what's the relationship fromyour perspective of
19 || supervised | earning to what other peopl e have described as
20 || predictive codi ng?
21 || A Predictive coding is atermthat is used in the eh scovery
22 || industry. M understanding is it refers to the use of
23 || supervised | earning in eb scovery. There is -- | shoul d
24 || mention | prefer not to use the termpredictive codi ng because
25 || there's sone | egal controversy. A conpany call ed Recomm nd has
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1 ||clained certain tradenark rights to that phrase, so | prefer to
2 || use the termsupervised | ear ned.
3 IQ Very good. Now, are you famliar wth or have you becone
4 ||famliar wth a termcalled content based advanced anal yti cs?
S ||A Yes, | have.
6 || Q And have you devel oped an understandi ng of that tern?
7 || A Yes. M understanding of content based advanced anal ytics
8 [|[is that it's one of several terns that's used in information
9 || technology to refer to technol ogies that include statistical
10 || ranked retrieval, supervised machi ne | earning, and a variety of
11 || unsupervi sed | earni ng net hods such as clustering and | atent
12 || semantic anal ysi s.
13 || Q Now, very good. MNow, based -- is there anything el se that
14 || you can informthe Court with respect to the relative
15 || capabilities of these three nethods before we begin to discuss
16 || Georgia Pacific's specific nethodol ogy; that is, Bool ean versus
17 || statistically ranked retrieval versus supervised | earni ng?
18 || A The major thing that | think is inportant to understand
19 || about the three technologies is the relative burden that they
20 || put on the need of a user to anticipate what the | anguage is in
21 || the universe of docunents to be searched. A Bool ean query
22 || systemrequires specifying an exact match on search terns
23 || use -- expressing that in |ogical operators.
24 A statistical ranked retrieval systemrel axes the
25 || demands on the user by allow ng themto sinply provide a |ist
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1 || of words and phrases. And a supervised | earning systemr el axes
2 || that denand even nore by allow ng the user to express their
3 ||information need in the formof exanples. This is responsive,
4 |Ithis is not responsive. Wth the conputer algorithmdoing the
5 || work of figuring out which words distingui sh responsi ve from
6 || nonresponsi ve docunents and how much weight to pay attention to
7 || those words.
8 So if we conpare supervised | earning back to Bool ean
9 || querying, the identification of which words are inportant can
10 || be done by the algorithm The identification of how nuch
11 || attention to pay to those words is done by the algorithm And,
12 |} in fact, in a Bool ean franework you can't even express this
13 || sort of relative inportance of words.
14 Afinal thing | would nention is that a supervised
15 || learning algorithmis essentially unbounded in the anmount of
16 [ information that it can nake use of. You can provide it nore
17 || and nore and nore | abel ed exanples, and it wll get nore and
18 || nore and nore val ue out of them
19 || Q Now, in your --
20 THE GQOURT: | have a question, though.
21 MR MOGAN Certainly.
22 THE QORT: |s the SRR word based or concept based,
23 || t hough?
24 THE WTNESS. S atistical ranked retrieval -- so | do
25 || not like to use the word concept based when tal ki ng about
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1 ||information retrieval systens because it's so anbi guous. It
2 || has been used to refer to a wde range of technol ogies. A
3 || statistical ranked retrieval systemcan take advantage of
4 ||words. It can take advantage of phrases. It can take
5 || advantage of the netadata if the systemis configured in that
6 || fashion. But | would prefer to avoid using the word concepts,
7 || Your Honor.
8 THE GQOURT: But it does invol ve words?
9 THE WTNESS. It does -- yes, it can use words. It
10 || can use phrases. It can use netadat a.
11 THE CORT: kay. Al right.
12 || BY MR M N
13 || Q Wien you say it can use words, do you nean Bool ean type
14 || words or other configurations of words?
15 || A VI, | nean words -- the words are words. The question
16 ||is what the information retrieval systemdoes wth them A
17 || statistical ranked retrieval systemuses the statistical
18 || properties of |anguage and can pay differing attention to
19 || different words. So again, the statistical ranked retrieval
20 || systemis different fromBool ean in that sense. Bool ean,
21 || either the word is used or not in certain | ogical conbinations.
22 || Astatistical ranked retrieval systemconputes a nuneric wei ght
23 || for each word and determnes how nuch attention to pay to the
24 || word.
25 || Q Can you think of an exanpl e when we conpare Bool ean to

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Lewis - direct by Mgin 240
1 || statistical ranked retrieval that would apply to this case
2 || perhaps based upon the RFPs that are in issue?
3 |A Véll, sure. Soif you were -- excuse ne. |f you were
4 || I ooking for one of these concepts that's difficult to express
5 ||like a price increase, there's nany nany different ways to talk
6 || about price increases. You could -- so you would either have
7 ||to anticipate that in a Bool ean query, or you coul d use, you
8 || could use a query to a statistical ranked retrieval systemand
9 || be able to match docunents at |east based on all of the words
10 |} you listed, which could be a big long |ist of words. You don't
11 || have to conbine themw th | ogical operators. And there would
12 || be differential weighting of those.
13 And then if in addition there's a supervised | earning
14 || capability, or for that matter if there was certain forns of
15 || unsupervi sed | earning, such as latent senantic indexi ng, you
16 || al so woul d be able to nmatch on words that were not antici pated
17 ||in the original query.
18 || Q What do you nean nash on?
19 || A Mat ch on.
20 || Q Vat ch on.
21 (| A Match on. Sorry. Yes.
22 || Q Ckay. Now, you used the termanticipate. Wat does
23 || anticipation involve in this context?
24 || A Vel [, the point being that if you re using an exact natch
25 || system you have to anticipate exactly the conbi nations of
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1 ||words that will appear in the docunents that you're | ooking
2 [|for. 1In astatistical ranked retrieval systemyou still have
3 ||to anticipate something there. You have to anticipate at |east
4 || sone of the words that are going to occur in the docunents
5 [funless you' re applying -- again, there's some of these other
6 || technol ogies like | atent semantic indexi ng where you coul d get
7 || a match even with no identical natches on the query.

8 And then finally, in supervising learning there's no
9 [|anticipation at all. You sinply |ook at exanpl es and you say
10 [Jthis is responsive, this is not responsive, and the system does

11 || the rest.

12 || Q Now, you're aware that in this case one of the exanpl es

13 || that the plaintiffs have put forward is the phrase they are

14 ||wth us, correct?

15 || A | am | understand that.

16 || Q Goul d you pl ease tell us how each of these systens woul d
17 || handl e -- could you please tell us the |ikelihood of each of

18 || those three systens being able to find such a docunent

19 || contai ning that phrase they are with us.

20 || A Vell, | would say that it's inportant to recogni ze t hat

21 || the individual words they, are, wth, and us are very all high
22 || frequency terns. And that's going to pose a difficulty for any
23 || systemthat's using only the words in the query. So it's going
24 (| to be extrenely difficult to handle in a Bool ean query system
25 || You know, if the Bool ean query had access to netadata, you
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1 || know, nmaybe you coul d, you know, gin up sonething with the
2 || netadata to try to get at those rel evant docunents.
3 The statistical ranked retrieval system you know
4 || you woul d have a somewhat better chance if you are using the
5 || metadata in a statistical fashion. But, you know, frankly
6 || getting sonething like that is -- you're only even going to
7 || have much of a decent shot w th a supervised | earni ng system
8 [land for that nmatter wth a supervised | earning systemthat has
9 || access to the netadata so that it could latch onto things
10 || besides the words. You know, tine of day, custodians, file
11 || path nanmes, you know, was sonet hing stored in an unusual pl ace,
12 || things like that.
13 And these are the kinds of systens -- these are the
14 || kinds of things that are very difficult for a person to
15 || anticipate, but where a supervised | earni ng systemhas sone
16 || hope of finding patterns in the data and findi ng them
17 || Q Now, you heard M. Hanners' testinony about the
18 || possibility of netadata being altered or not properly
19 || nai ntai ned, correct?
20 (| A Yes, | have.
21 | Q And could you tell us if that situation were to occur,
22 || what woul d happen with the use of these systens of netadata as
23 || you' ve described it.
24 || A Vel 1, you know, any tine the netadata is distorted, the
25 || systemis losing evidence that it could otherw se use to find
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1 || responsi ve docunents.
2 || Q Now, woul d supervised | earned be able to find a docunent,
3 || label it as responsive bearing the phrase they are wth us?
4 || A Yes, if it has access to the netadata. | think it's
5 (funlikely it would find it if it had only the text to work wth.
6 || You know, naybe if there was routine use of these -- of that
7 || particul ar phrase in the context of responsive docunents, it
8 [|mght get it. But it's going to be pretty hard. Those are
9 || high frequency words.
10 || Q The sane wth they're wth us?
11 || A Yes, | nean, it's the sane problem The words have very
12 || high frequency and they occur in a lot of different docunents.
13 || Q They' re okay wth that?
14 || A It's the same issues.
15 || Q (kay. Now, have you reached a concl usion -- sone
16 || concl usi ons about Georgia Pacific's proposed search
17 || met hodol ogy?
18 || A Yes, | have.
19 || Q Can you tell us what your conclusions are.
20 || A My conclusions are first that it cannot be relied upon to
21 (| find a substantial proportion of responsive docunents. And
22 || second, that it cannot be relied upon to produce a
23 || statistically valid estimate of its own effectiveness.
24 || Q Let's start with the first. 1t cannot be relied upon to
25 || produce -- I'msorry. Wat did you say?
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1A To find a substantial proportion of the responsive
2 || docunents.
3 {1 Q It cannot be relied upon to find a substantial portion of
4 || the docunents. M ease explain your reasons.
5 (A Vel [, there's -- there's several reasons. The first is
6 || that the process of developing their queries was done on --
7 || wthout having collected all of the sources of responsive
8 || material.
9 || Q Can you explain that further.
10 || A Yes. M understanding fromthe report and the testinony
11 || of M. Hanners is that there are substantial sources of
12 || potentially responsive material that are not associated wth
13 || particul ar custodians. And thus were not naterial that was
14 || present at the tinme Georgia Pacific did their -- applied their
15 || protocol .
16 || Q (kay. And you said you had a nunber of reasons. Wiat's
17 || your next reason?
18 || A Yes. The second reason is that Georgia Pacific did the
19 || devel opnent of their queries on a set of five arbitrarily
20 || sel ected cust odi ans.
21 || Q And can you explain what's wong wth that?
22 || A Vel |, yes. The purpose of devel oping a search query is to
23 || di sti ngui sh responsi ve docunents from nonresponsi ve docunents.
24 || The ability of the query to do that depends on the distribution
25 || of words in the responsi ve and nonresponsi ve docunents. By
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1 ||using an arbitrary subset of the five custodi ans they've
2 || created an artificial distribution of words which is not
3 || representative of the entire body of material to be searched.
4 || Q So it wasn't diverse enough? |s that what you' re saying?
5 1A Yes, it's not diverse but it's also not representative.
6 || Q Wiy isn't it representative?
7 || A Vel |, because it's each person's vocabul ary i s sonmewhat
8 ||different. They use |anguage differently based on their life
9 || experiences, their job functions, and so on. So if you choose
10 |} any fixed set of the custodians as a -- it's not going to be
11 || representative of the universe of docunents that you need to
12 || search.
13 || Q (kay. And the inpact of that woul d be?
14 || A The inpact is that again it woul d degrade the
15 || effectiveness of the Bool ean queries that they devel oped by
16 || their iterative procedure.
17 || Q (kay. |Is there any other reason that you believe that the
18 || et hodol ogy cannot be relied upon?
19 [ A The third was the question about the spamfiltering, the
20 || junk filtering that was brought up earlier. That filtering on
21 || the string Expedi a. comnay have renoved responsi ve docunents.
22 (| Now, | was a bit unclear fromM. Brown' s testinony at what
23 || point that was no | onger being done. In the Novenber 22
24 || docunent it was still described as part of the process.
25 But to the extent to which those responsive docunents
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1 || were renoved during the iterative process of query devel opnent,
2 || that woul d agai n degrade the effectiveness of the queries that
3 || were produced.
4 || Q So what kind of spamor junk are you referring to? Is
5 || there any spamor junk that it would be legitinate to renove?
6 || A Vel [, one can think of sone obvious exanples we all get in
7 || our e-mail boxes. You know, if you had a very, very highly
8 || accurate junk nail filter and it was applied in a fashion where
9 || there was sone validation of its effectiveness, you know |
10 || coul d i nagi ne a responsi bl e use of sonething |ike that.
11 | Q Al right. And are there any other reasons?
12 | A Ckay. Véll, the fourth reason was, is -- okay. Scratch
13 || that one because that's an eval uation one. The next reason is
14 || the use of the -- there was a process that they undert ook
15 ||iteratively to devel op the search queries. And it involved
16 || taki ng sanpl es and revi ew ng those sanpl es for whet her
17 || docunents were responsive or not. That process as was
18 || described by M. Brown was done with the know edge by the
19 || peopl e doi ng the review ng of whether the systemhad retrieved
20 || the docurent or not.
21 That is, was the docunent in what they called the
22 || conbi ned conposite set or was it inthe null net? So the
23 || reviewers potentially are biased by the fact that they know
24 || what the right answer they're supposed to find is.
25 || Q And what are the inpacts of that?

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Lewis - direct by Mgin 247
1|A Vel 1, reviewfor responsiveness is a very conplicated
2 || subjective decision. And it's easily affected by cont extual
3 || factors. And obviously an inportant contextual factor is
4 || know ng what answer is going to make the system| ook good.
51| Q Now, with respect to the five custodi an process that
6 || you' ve heard described and then later iterations of that, is
7 || that a randomsanpl e as you understand it?
8 | A No.
9 || Q Goul d you expl ai n why.
10 || A There was no statenent that the custodi ans were chosen
11 || randomy or even chosen in any fashion that their docunents
12 || were neant to be representati ve.
13 || Q So froman infornmation retrieval statistical perspective,
14 || what's a random sanpl e? How should it have been done in this
15 || case?
16 || A Vel [, the first thing would be to identify the entire
17 || uni verse of docunents to which the queries are going to be
18 || applied. And then you would draw, for instance, a sinple
19 || random sanpl e fromthat universe of docunents. And as |
20 (| mentioned earlier, a sinple randomsanple is a sanpl e such t hat
21 || all sanples of that size have an equal probability of ending up
22 || bei ng the sanpl e.
23 || Q Now, were there any other issues wth respect to the
24 || first, that is, the methodol ogy and its ability to find
25 || responsi ve docunents? Was there any issue of overfitting?
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1A VIl l, that's really one of --
2 THE QORT: ¢ what? |'msorry. O what?
3 MR NEUWRTH Can you repeat that question.
4 | BY R MAN
5[ Q Vs there any issue of overfitting?
6 || A That's an eval uation issue.
7 || Q Al right.
8 || A That's not a, that's not an effective -- that's not an
9 [|issue with the effectiveness of the queries. That's an issue
10 || wth the eval uation.
11 || Q V' Il cone back to that then. D d they nake effective use
12 || of the analytical tools that were available to then?
13 || A ND.
14 || Q Wth re -- go ahead and expl ain that.
15 || A V¢l 1, so there was a description in the process and al so
16 || we heard testinony that dearwel|l's topics page tool was used
17 ||in the process. | examned the Aearwel |l nanual, and the
18 || topics page tool is a tool that does docunent clustering and
19 || then also attenpts to sort of pull out which words are
20 || representative of each cluster.
21 || Q And go ahead and explain as much detail as you need
22 || docunent clustering and how it conpares to the other
23 || technol ogi es you' ve descri bed.
24 || A Vel [, docunent clustering falls in what is scientifically
25 || referred to as an unsupervised | earning process. That is, it
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1 || is a nmachine | earni ng technique which finds rel ati onshi ps anong
2 || docunents w thout any human guidance. So it attenpts to group
3 || toget her docunents that have simlar topic, but wthout sort of
4 || any hurman gui dance as to what those topics are.
51| Q And what's the inpact of the lack of human gui dance?
6 || A V¢l |1, the lack of the human gui dance is that docunent
7 || clustering nethods wll find some sort of relationships between
8 || docunents, but those rel ationships don't necessarily have
9 || anything to do wth the particular infornation need of
10 ||interest. |'ve done experinents where |'ve run, oh, at |east
11 || 10 different docunent clustering al gorithns on the sanme cor pus,
12 || and they produced 10 different clusterings of the docunents.
13 || Each one has its own statistical bias as to what an interesting
14 || pattern is, but these don't necessarily line up wth the
15 || distinctions that people want to nake anong the docunents.
16 || Q And so because of those limtations on the concept
17 || clustering, are you saying that Georgia Pacific used the tool
18 || i nproperly?
19 || A That's limtations on docunent clustering. No, actually
20 || there were two other reasons | felt they used it
21 || inappropriately or ineffectively would be a better way to put
22 ||it. Hrst, and again this was sonething that | again have sone
23 ||unclarity after M. Brown's testinony. In the Novenber 26th
24 || letter it was said that the topi cs page tool was applied
25 || separately to the conbi ned conposite set and to the null set.
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1 || The difficulty wth that is that it neans that docunents that
2 || were mssed by the query cannot be clustered together wth
3 || docunents that were hit by the query. And, of course, the
4 || docunents hit by the query are the ones that are, you know
5 || presumed to be the nost, the nost rich in responsive docunents.
6 || Q You know, let's get to the whole idea of the null set. As
7 || you heard M. Brown testify, their whole thing fromtheir
8 || perspective, their process hinges on the null set. Do you have
9 [|any opinion with regard to that?
10 || A My understanding of M. Brown's testinony and of the
11 || description in the Novenber 22nd letter to the extent that |
12 || coul d nake out what they were saying in that letter, is that
13 || their validation process is focused on determ ni ng how nmany
14 || responsi ve docunents are in the null set. And that can be a
15 || reasonabl e way to evaluate an information retrieval system
16 || There's sonme caveats that are inportant there, however.
17 || Q What are the caveats?
18 || A V¢l |, the caveats are that it's extrenely inportant if you
19 || do you that, that the review of the docunents in the null set
20 || be consistent wth the review of docunents that's done for
21 || producti on.
22 || Q And did Georgia Pacific followthat process?
23 || A Vel l, I"'mnot aware of who did the review for
24 || production -- well, no, there's a whole -- that's right,
25 || because M. Brown testified about that. M. Brown and two of
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1 || his coll eagues reviewed the null sets, or the sanples, excuse
2 || ne, sanples fromthe null seats. And there was a teamof |
3 || think 15 | awyers or something that were doing the review for
4 || production. So what would be critical is to, you know, have
5 || sone statistical guarantee that the two sets of reviewers are
6 || actual |y naki ng conparabl e deci si ons.
7 The serious problemthat could arise is that if you
8 || use a stringent criterion for eval uating responsiveness in the
9 || null set and then a nore liberal criterion during review if
10 || you then actually conpared the quantities, you coul d think,
11 || well, you found sorme, you know, incredibly |arge proportion of
12 || the docunents that were out there, but that ratio woul d not be
13 || correct because they were not bei ng revi ened conparably.
14 || Q Now, you've heard M. Brown's testinony with respect to
15 || the nunber of, as he put it, narginally responsive docunents
16 ||wthin the null set?
17 || A Yes.
18 || Q And how does that fit into the paradigmthat you just
19 || expressed as between stringent and |iberal ?
20 (| A Vel [, that would be -- it's sort of saying that certain
21 || docunents -- it's really sort of saying certain docunents fall
22 ||into a different class of responsiveness. |t would seemto be
23 || trying to define certain responsi ve docunents as, well, not
24 || really being responsive. And | guess | don't know i f
25 || marginally responsive has got a | egal neani ng or sonething.
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1 ||But | think the thing that nost struck ne about that was that
2 || there was no notion of narginally responsive when they were
3 || review ng the docunents the systemfound. There was only a
4 || notion of marginally responsive when they were review ng the
5 || docunents that the systemhad m ssed.
6 || Q Very good. Now, let's go to your other area of criticism
7 ||if you wll, which was that the nethodol ogy cannot be relied
8 || upon to produce a statistically valid estinate of
9 || effectiveness.
10 || A That's correct.
11 || Q Can we begin wth the reporting of the statistical events.
12 || A (kay. So could | see the Novenber 22nd letter?
13 || Q It should be there on the w tness stand.
14 || A | have only stuff fromM. Hanners here. Ch, is it up
15 || here? Yes, | have it.
16 THE QORT: So just for the record you' re tal king
17 || about M aintiffs' 4, right?
18 MR MOAN PHaintiffs' 4, correct, Your Honor.
19 THE WTNESS. kay. | have the letter.
20 || BY R M N
21 || Q You' ve reviewed this letter previously?
22 || A Yes, | have reviewed it several tines.
23 || Q Ckay. Now, | believe that the statistical reporting is on
24 || page 5, is that correct?
25 (| A Yes, it is.
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1||Q Now, go ahead and read in for the record what you
2 || understand to be the statistical reporting in that letter?
3| A The report takes this form It is the sentence whi ch
4 || says, "Based on this validation process, GOC determned wth
5 || 99 percent confidence that the final set of search terns had no
6 || more than a 5 percent nmargin of error in identifying docunents
7 || as not responsive to plaintiffs' docunent requests."
8 || Q What is your response upon reading that?
9 [l A That's not a statistical statenent.
10 || Q Vel |, what kind of statenent is it?
11 || A It's a statenent which uses statistical termnol ogy, but
12 || does not actually express a statistical result.
13 || Q Wiy not ?
14 || A Because a confidence interval, as | nentioned earlier,
15 || requires three things. It requires a confidence |level. It
16 || requires a nargin of error. But nost critically, it requires
17 || the actual value at the center of the confidence interval.
18 || Wen | took at this statenent -- well, it's like this: Suppose
19 || you wanted to deci de what proportion of the vehicles on the
20 || road were pickup trucks, and you did a randomsanpl e, and you
21 || went and you told sonebody, well, there are plus or mnus
22 || 5 percent pickup trucks on the road. And that's anal ogous to
23 || what this sentence says.
24 V¢ don't knowif there's 95 percent plus or mnus
25 || 5 percent pickup trucks or 5 percent plus or mnus 5 percent
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1 || pi ckup trucks or 13 percent. This statenment to the extent it
2 || communi cates anything is conpletely consistent wth every
3 || docunent in the null set being responsive.
4 || Q Say that again. |1'msorry.
S ||A This statenment is consistent with every docunent in the
6 || null set being responsive.
7 || Q Is there any -- if you look at the Novenber 22nd letter,
8 [[you'll see that there is a reference to 27 marginally
9 || responsi ve docunents wthin the null set.
10 | A Yes, | have that on page 3.
11 || Q And how did you -- what's your reaction to that report?
12 || A VI, as | nmentioned earlier, the notion of narginally
13 || responsi ve seens to have appeared only in the null set. You
14 || know, other than that, it's a -- if we took away the word
15 || marginally, thenit's a neasure of the nunber of responsive
16 || docunents they found in a sanple fromthe null set.
17 | Q Al right. Now putting aside the reporting issues --
18 || well, are there other reporting issues that you have?
19 || A V¢l 1, they omtted the technique that they used to conpute
20 || the confidence interval. They also omtted the raw data that
21 || the confidence interval was conputed from so there's no way to
22 || check their calcul ations.
23 || Q So that inplies a lack of transparency, is that correct?
24 || A That would be a fair description.
25 || Q And in your understanding of information retrieval as it's
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1 || applied in el scovery, there is sone el enent of transparency
2 ||that is required to conply with best practice, is that correct?
3 |A That woul d be ny understandi ng, yes.
4 || Q Are there other issues wth respect to the fact that it
5 || cannot produce a statistically valid sanple of effectiveness?
6 || A Vll, yes. Yes. | nean, all of the upstream probl ens
7 ||that | nentioned earlier, the fact that the collection had not
8 || been identified, the fact that there was an arbitrary sel ection
9 || of five custodians or maybe four at other points, the fact that
10 || the spamfiltering may have renoved responsi ve docunents, the
11 || fact that the review of the documents was potentially biased by
12 || the fact that reviewers knew what the right answer was. Then
13 || there's an additional factor which is particular to the
14 || statistical validity of the eval uation.
15 || Q And that is?
16 || A That's the factor of overfitting. And overfitting in the
17 || statistical sense neans fitting a statistical nodel to the sane
18 || data that you're going to evaluate it on.
19 || Q Goul d you explain that further, please.
20 (| A Yes. Soin this case the Georgia Pacific process invol ves
21 || tuning a search query. And M. Brown described in sone detail,
22 ||and it's also described here, the fact that a nunber of
23 || iterations were done to inprove the perfornmance of the search
24 || query on this set of five custodians. The same -- a sanple
25 || fromthe same set of five custodi ans was then used to eval uate
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1 ||that query. So the queries were customzed to the data that

2 || was going to be used to eval uate them

3 It's sort of like if you had a class where the

4 || students studied the final examfor the entire semester, and

5 || then they were tested on the final exam and then you felt that
6 ||if they did well that certified that they understood the field
7 || and woul d be abl e to understand questions about that in the

8 ||future. The inplicationis that even if everything el se had

9 || been done correctly in this process, you would not be able to
10 || extrapol ate the effectiveness | evel produced by this procedure
11 || to any other data.

12 || Q So wth respect to a project of the nature described by
13 || M. Brown and M. Koch earlier, what woul d you have expected
14 || the statistical reporting to |look |ike?

15 || A Snply the reporting part | woul d have expected to -- |

16 || woul d have expected to see a description of how the random

17 || sanpl e was drawn and presunably a description that described an
18 || appropri ate process. | woul d have seen an expl anati on of how
19 || the random sanpl e was reviewed, and | woul d have expected to
20 || see an unbi ased revi ew havi ng been done.
21 And then | woul d have expected to see explicit counts
22 || of the four possibilities, the nunber of true positives, false
23 || positives, fal se negatives and true negatives, because one
24 || could then verify any effectiveness neasures that were
25 || reported. And then finally the reporting of the estinates of
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1 || effectiveness shoul d have taken the proper form The procedure
2 || described by which a confidence interval would be produced and
3 ||the central value, the nargin of error, and the confi dence
4 |l level.
5 | woul d have al so expected to see frankly in a
6 || conputing setting an exact count of the size of the popul ation.
7 || There's several expressions here |ike sonething was nore than a
8 || certain anount or less than a certain anount. And if it's all
9 [|[in a conputer, you can count it exactly.
10 || Q S if the other defendants were to report, as they did in
11 || their opening brief, which I think has been narked, that the
12 || search termeffecti veness confirned by this testing which
13 || yielded margin of errors in the range of 1.4 to 3.9 percent is
14 || conparable to the conpelling results of the (P testing, your
15 || reaction woul d be?
16 || A If they had used the same process?
17 || Q Yes, sir.
18 || A | would not find those results to convey any usefu
19 || information about their information retrieval system
20 || Q Now, is there anything el se that you can say regarding the
21 || defects in the proposal -- the defendants' proposed nethodol ogy
22 || and statistical reporting? Have we covered the nain things?
23 || A | think we've covered everyt hi ng.
24 || Q Al right. Now have you had an opportunity to exam ne
25 || the plaintiffs' proposal ?
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1A Yes, | have.
2 || Q And have you reached any concl usions wth respect to the
3 || plaintiffs' proposal ?
4 || A Yes, | have.
51| Q And what are those concl usions, pl ease?
6 || A | conclude first that plaintiffs' proposal is likely to
7 || find a greater proportion of responsive docunents wth |ess
8 || hunan effort. And second, | conclude that plaintiffs' proposal
9 ||wll provide a statistically valid estinate of the recall of
10 || the information retrieval process.
11 || Q And what's the basis for those concl usions, please?
12 || A V¢l 1, | have examned the proposal and have examned it in
13 || the context of ny know edge of the literature on research and
14 || devel oprent in information retrieval and nachine |learning. |
15 || have consul ted textbook references on statistical sanpling to
16 || verify the techni ques that are used for conputing esti nates.
17 MR MXAN |['dlike to nark please, Your Honor, as
18 || P aintiffs' 10 what has previously been tendered in connection
19 [fwth Dr. Lews' report, which is the proposed (BAA search
20 || process for each defendant.
21 || BY R M N
22 || Q Dr. Lews, is this the proposed process that you have put
23 || t oget her ?
24 || A Yes, | aided the plaintiffs in the devel opnent of this,
25 || and in particular |'mresponsi ble for the technical aspects of
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1 || this proposal.
2 || Q So after review ng plaintiffs' proposal you nade certain
3 || nodifications in the explanations, is that correct?
4 || A Yes, | did.
5| Q And the result is Paintiffs' Exhibit 10, correct?
6 || A Thi s docunent, yes.
7 || Q Al right. Could you explain your proposal, please. Step
8 || 1, collection.
9 || A Really all that's assumed here is that all the reasonabl e
10 || sources of responsive docunents are col | ected and nade
11 || avail abl e to the system
12 || Q And | guess we'll defer for another day what those
13 || reasonabl e sources nay be. Step 2, test set creation, could
14 || you expl ain that, please.
15 || A Yes. There are two proposals here for howto create the
16 || test set; that is, the set of data that wll be used to
17 || evaluate the system And those proposals are called the
18 || indirect nethod and the direct nethod.
19 || Q Goul d you first explain what the test set is and how it
20 || oper at es.
21 || A Yes. The test set is a sinple randomsanpl e of the data,
22 ||land it's used to produce statistically valid estinates of
23 || recall of the infornmation retrieval system
24 || Q So that woul d be a random -- sinpl e random sanpl e drawn
25 || according to recogni zed statistical techni que?
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1A That's correct.
2 || Q Ckay. And now that we have established what the test set
3 ||is, howwould we go about creating it?
4 1| A V¢l |1, there's two nethods proposed here. The first is the
5 ||indirect nethod, and the indirect nethod is sonewhat simlar to
6 [|[the ideas -- basically it's based on the idea of doing a sanple
7 ||to find out what the nunber of responsive docunents -- well,
8 || the proportion and thus the nunber of responsive docunents is
9 ||in the entire universe.
10 You then can conpare the nunber, the estinmated nunber
11 || of responsive docurments in the universe wth the nunber of
12 || responsi ve docunents that have been found in production. Now
13 |[las | nentioned earlier in conmmenting on M. Robbi ns' testinony,
14 ||it's very inportant in that case that the review of the test
15 || set be done in a fashion that's consistent with the review for
16 || producti on.
17 || Q Now, having heard the testinony of both M. Koch and M.
18 || Brown, does the Georgia Pacific methodol ogy do that? Do you
19 || recall it was M. Brown and two people who did the --
20 (| A Yes. Veéll, | nean it assuned -- the Georgia Pacific
21 || nrethodology is inplicitly assumng that there's consi stent
22 || review of their sanpl es and revi ew during producti on.
23 || Qoviously there's nmany other characteristics that are different
24 || in the Georgia Pacific process than in this process.
25 || Q Ckay. Now, is consistency in any way a function of the
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1 || nunber of reviewers?
2 || A That's a difficult question. It's obviously -- it is nore
3 ||difficult to achieve consistency the greater nunber of
4 || reviewers, but there's also issues of the training and skills
5 || of the people. So it's hard to nake a definitive statenent
6 || about that.
7 || Q But you can say that the greater the nunber of reviewers,
8 || the greater the likelihood of variability?
9 [l A That's fair to say.
10 || Q So, for exanple, if there were three reviewers
11 || consistently used well trained as conpared to 13 contract
12 || attorneys, we'd be nore likely to get better results using the
13 || direct nethod, is that right?
14 || A | wouldn't want to nake any statenent about the skills of
15 || contract attorneys. But just the larger nunber of peopl e nakes
16 ||it nore difficult.
17 || Q Fair enough. Ckay. |Is there anything else that you need
18 ||to tell us about the indirect or the countdown nethod?
19 [ A ly, only to reiterate the danger that's involved if the
20 || reviews are not consistent. Because what can happen in that
21 || setting is that you could think that you had nuch nore hi gher
22 || recall than you actually did.
23 || Q And in the TREC studi es what have you found about
24 || people's -- attorneys' intuition about their own effectiveness?
25 (| A Vel [, that hasn't really been | ooked at in the TREC
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1 || studies, but there's a classic paper that actually was

2 || nentioned earlier today by Blair and Mran, which was | ooking
3 || at the searches that were done in the context of a discovery
4 || setting. And the result was that --

5 MR MKEOM Your Honor, |'mgoing to object. |

6 || think this goes beyond his personal know edge if he's going to

7 || testify to this report, as to the results of this particul ar

8 || study wth respect to conparison.

9 THE QORT: Weéll, do you adopt -- | nean, let's find
10 [Jout if that's his opinion or if he agrees with this study, and
11 || then you can question hi mabout it.

12 || BY MR M N

13 || Q Do you agree with the Blair and Mran study?

14 || A | will sinply report what the Blair and Moran study found.
15 || It's one of the nost famous studies in information retrieval.
16 || It found that the attorneys in the case believed that they had
17 || found on the order of 75 percent of responsive docunents. And
18 || a proper statistical evaluation found that they had found | ess
19 || than 25 percent.

20 || Q Let's nove on then to the direct nethod.

21 || A Ckay.

22 || Q VWul d you describe that, please.

23 || A Sure. The direct nethod is involved -- basically works by
24 || taking randomsanpl es fromthe -- again, fromthe entire

25 || uni verse of docunents and review ng themuntil a particul ar
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1 || nunber of responsive docunents has been found. Based on the
2 || desired confidence level and margin of error in this proposal
3 || that nunber of responsive docunents is 385.
4 So those sanpl es as they' re found are revi ened, and
5 ||the intention being that they be reviewed in a careful fashion
6 || such that there's good agreenent between the assessors. And
7 || then that set of 385 responsive docunents is what's used to
8 || evaluate the recall of the infornmation retrieval process.
9 || Q And how did you cal cul ate that 385 docunents woul d be
10 || necessary?
11 || A So this was based on using a margin of error of 5 percent
12 |l on recall and a confidence |evel of 95 percent. And then
13 || choosi ng a sanpl e size, given that we don't actually know -- we
14 || don't know how nmany responsi ve docunents there are in the
15 || collection, | used a conservative cal cul ati on based on a
16 || bi nomal proportion.
17 || Q Can you explain that a little further in laynan's terns.
18 || A Sure. So the question is the size of the sanpl e you need
19 || is based on sort of how w de you want this confidence interval
20 || to be and how confident you want to be that your sanple is
21 || representative. The exact sanple size is based -- in theory it
22 || woul d depend on -- let's see. In a funny sense if you knew
23 || what the proportion of responsive docunents was and you knew
24 ([that it was fairly extreme, you mght be able to draw a snal | er
25 || sanpl e.
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1 S nce we don't know what the proportion of responsive
2 || docurents is, we nake the conservative assunption that hal f of
3 || the docunents are responsive. That gives you then a sanpl e
4 || size which wll give this nargin of error and confidence | evel
5 || regardl ess of the actual proportion of responsive docunents.
6 || Q Now, this is according to standard statistical technique
7 || as applied ininfornmation retrieval, correct?
8 || A (h, yes. Andit's applied in many other fields of
9 || science, engineering, finance, and other areas.
10 | Q Al right. So nowonce we have this total of 385, what
11 || happens next ?
12 || A (kay. S0, so again the -- and the proposal is a little
13 || bit unclear here. |If the indirect nethod is used, we have step
14 || 2-A and then step 3. In the direct nethod -- so basically you
15 || draw a sanpl e once and you reviewit. In the direct you're
16 || drawi ng several sanples, review ng each of them So step 3
17 || actual | y happens several tines.
18 The inportant thing to nention about the reviewis
19 || that the review needs to be unbiased. That is the personnel
20 || who are review ng the test set shoul d not know what the
21 || information retrieval process has been finding. And indeed
22 || these three processes, the review of the test set and the
23 || begi nni ng of actual |y | ooking for responsive docunents coul d be
24 || done in parallel.
25 || Q Ddyou hear M. Brown's testinony in that regard?
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1A Yes, | did.
2 || Q And what was your concl usi on?
3 |A That the reviews that were done by Georgia Pacific were
4 || potentially biased because the reviewers knew what the right
5 || answer was supposed to be.
6 || Q Anot her exanpl e of teaching to the test?
7 || A VI, thisis -- it'salittle different. It's sort of
8 || nore, you know, just hunan reviewis affected by many factors,
9 || including, you know potentially self-interest.
10 | Q Al right. And then what happens in your protocol here?
11 || A kay. Soin step 4 then we're nowon to actually
12 || searchi ng for responsive docunents. And the protocol is based
13 || centrally around the use of supervised |learning. To begin to
14 || use the supervised | earning set one wants an initial training
15 || set. What's sonetinmes referred to as a seed set, though I
16 || heard that termused in a different fashion earlier.
17 The inportant thing about the initial training set --
18 || and | shoul d acknow edge that nany different vendors provide
19 || supervised learning. Each of themw || have their own best
20 || practices for howto initialize nmachine learning. This is a
21 || description of a procedure that, you know, is fairly generally
22 || applicabl e, shoul d produce good results, but mght be nodified
23 || according to vendors' understanding of their particul ar
24 || systens.
25 This particular procedure draws on four sources of
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1 || docunents to produce the initial training set. The first is a
2 || sanpl e of responsive docunents al ready found by the defendants.
3 || The second is a sanpl e of responsive docunents available to
4 ||plaintiffs either that they' ve somehow obtained or that they
5 || have created as simul ated responsi ve docunents to -- as a
6 || representative of docunents that mght potentially exist. The
7 {|thirdis --
8 || Q Just let ne stop you there. So, for exanple, the
9 ||plaintiffs could create a docunent that said they are with us?
10 | A Indeed. And they could al so create, you know, based on
11 || their best understandi ng what netadata mght ook Iike if such
12 || a docunent was responsive. The third source is |everaging the
13 || work that the plaintiffs -- excuse ne, the defendants have done
14 || in producing their Bool ean queries. Wile we don't know how
15 || effective those Bool ean queries are, they were produced wth
16 || some intent to try to find some responsi ve docunents, and so
17 || they can be used to retrieve sets of docunents fromthe entire
18 || uni verse of docunents, and sone sanpl e of those coul d be
19 || reviewed and included in the training set as another source.
20 || Q So if this were applied then, Georgia Pacific or any ot her
21 || def endant woul d not have to go back to square one and begin
22 ||witing on a blank slate, is that correct?
23 || A (h, no. They woul d have gotten sone consi derabl e val ue
24 || out of the Bool ean queries that they have. And then finally
25 || the fourth source is to sinply take the words from defendants'
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1 || Bool ean exercise and use themas queries to a statistical
2 || ranked retrieval systemand review a sanple of the top ranked
3 || docunents. And this woul d take advantage of the statistical
4 || ranked retrieval systemis ability to not require exact natch.
5 || Again, one woul d take advantage of the work that's been done in
6 || devel oping the search terns, but use themin the nore powerful
7 || context of a statistical ranked retrieval system
8 [|Q Al right. That Chicago accent got ne again.
9 [l A Ch, I'msorry.
10 || Q You sai d mat ch?
11 || A So you would not need to do an exact -- the statistical
12 || ranked retrieval systemdoes not require an exact nmatch. It
13 || can use the words that were in the Bool ean query but rank the
14 || entire docunent collection by sort of degree of strength wth
15 || respect to those words.
16 |Q Al right. |Is there anything el se that you would do in
17 || order to utilize statistical ranked retrieval in this protocol ?
18 || A Véll, | think that would be the nain way to use it. But,
19 || of course, | should be clear that supervised |earning systens
20 || thensel ves produce a ranking of the collection. They -- al nost
21 || all supervised | earning systens, certainly the ones |I'maware
22 || of in eD scovery, produce nodels. They learn terns and | earn
23 || termwei ghts, and then can use those termwei ghts to rank
24 || docunents just like you would rank froma natural |anguage
25 [l query in a statistical ranked retrieval.
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1||Q S0 in supervised learning you get a little bit of both?
2 || A You do.
3 || Q Al right. Now step -- we'll do the next step.
4 || A (kay. So the next step is actually training the system
5 ||and this sinply neans executing the supervised |earning
6 || capability of the software. The point to be stressed here is
7 || that the nmaxi nal anount of information should be available to
8 || the supervised learning. In particular the supervised |earning
9 || shoul d have access to both the content and the netadata of the
10 || docunents.
11 || Q And that would be the original netadata of the docunents?
12 | A Vel [, whatever the nost infornmative netadata is.
13 || Q Ckay. And then what happens after we've trained the
14 || systen?
15 || A So then after you train the system it can then be used to
16 || find additional docunents. And those docunents can be
17 || reviewed. Responsive docunents, you know, becone part of the
18 || production -- obviously responsi ve and nonpri vil eged docunents
19 || becone part of the production set. Sone of the new responsive
20 || and nonresponsi ve docunents that are found can al so be added to
21 (| the training set.
22 || Q Al right. And then once you' ve done that what happens?
23 || A V¢l 1, so now we've got sonme docunents in the production
24 || set, and we can estinate the recall. V¢ can conpute a 95
25 || percent confidence interval on the recall of the production
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1 || set.
2 || Q And this is estimation in a statistical sense, correct?
3 |A Yes. And again, one thing that's inportant to stress is
4 || just as the peopl e review ng the sanpl e shoul d not know what
5 || the decisions of the systemare on those docunents, it's
6 ||inportant that the people running the systemnot know what the
7 || behavior of the systemon the sanple is. And indeed it's
8 || preferable if they're not even aware of the current estinate of
9 ||recall on the test set.
10 They may well want to have ot her sanpl es of data that
11 || they use to tune their system But if they tune their system
12 ||to the test data, then they'|ll invalidate the statistical
13 || validity of the results, and this is the overfitting process |
14 || nenti oned.
15 || Q Now, with respect to the 95 percent confidence interval,
16 ||if the systemis able to achieve a 95 percent confidence
17 || interval wthin the specified margin of error, does that nean
18 || that the systemhas discovered 95 percent of all responsive
19 || docunents within the corpus wthin that margin of error?
20 (| A No. No. The 95 percent confidence is a neasure of the
21 || representativeness of the sanple that's drawn. The process
22 || produces a confidence interval on recall. So, for instance,
23 || the result of step 7 mght be there's a 95 percent confi dence
24 || that the recall of the systemis 13 percent plus or mnus
25 || 5 percent.
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1 Q you mght have a 95 percent confidence that the
2 |[recall of the systemis 78 percent plus or mnus 5 percent. S0
3 ||it's the estinmate of recall which is what's telling you how
4 || mnuch of the responsive docunents you' ve found.
51| Q So can you put that as close toinlay terns or give us a
6 || very sinple exanpl e of how a confidence interval is properly
7 || used in this context.
8 || A Vel 1, you would -- so | nean we could go on to step 8, and
9 || what woul d happen in step 8 i s you woul d, you woul d | ook at
10 |} this confidence interval. The confidence interval woul d say
11 || sonet hing |ike, you know, the systemhas found -- we think
12 || the -- you know, the estimate is the systemhas found, or the
13 || whol e production process has found 13 percent of the responsive
14 || docunents, and we have sone uncertainty. |It's plus or mnus 5
15 || percent. So we're between 8 percent and 18 percent of the
16 || responsi ve docunents at this point.
17 And then there woul d be a cost benefit analysis. |Is
18 || 13 percent enough? How much it would cost to find sone nore.
19 || And, you know, this can be done nany times in an iterative
20 || process. The process as described here says that if reviewis
21 || not termnated, you return to step 6. Actually it would be, it
22 || woul d be nore clear to say you could go back to any of steps 4,
23 || 5, or 6. If things were going really badly, it mght be the
24 || case that the whole initialization of the seed set woul d need
25 || to be done again. Qherw se you mght go back to step 5 maybe
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1 ||toretrain the systemsone nore, or nmaybe you just go back to
2 || step 6. You think the systemis already working pretty well
3 || and you just sort of use it inits current state to find nore
4 || of the responsi ve docunents.
5| Q Now DOr. Lew s, the defendants have contended that this
6 || process that the plaintiffs have proposed i s unprecedent ed.
7 ||1t's new it's untested. Wiat's your reaction to that?
8 || A Vel |, peopl e have been using supervised [earning in
9 ||information retrieval since the early 1960s, so it's not
10 || unprecedented in the field of information retrieval. V¢ have
11 || been studyi ng supervised | earning on eD scovery, simlated
12 || eD scovery tasks in TREC since 2007 | think. There are a
13 || nunber of vendors who provi de supervised |earning capabilities
14 |Jin their software or reviewservices. | don't -- naybe there's
15 || a legal definition of unprecedented I'mnot famliar wth.
16 || Q Vel |, do you know how | ong these current vendors have been
17 || of fering supervised | earning as an eD scovery tool ?
18 || A | haven't kept close track of that. | know that O catech
19 || has been offering it since 2010. | know that the Krol|l system
20 || which | hel ped desi gn sone of the algorithns for, has been
21 || offered since 2010. | haven't really kept track of the others
22 || in the industry.
23 || Q Can supervised -- strike that.
24 Can supervi sed | earning be used on different review
25 || pl atforns?
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1A Yes, there's several different review platforns that use
2 |lit.

3 IQ I s supervised | earning used outside of the el scovery

4 || area?

5 (A (h, yes. | nean, it's becomng ubiquitous in al nost any
6 || application that involves text data. To give an exanple, you
7 || know, when you see advertisenents on web pages, nmany of those
8 || advertisenents are placed by supervised | earning systens. And
9 || the reason is that benefits in accuracy of predicting whether
10 [ you' Il click on an advertisenent lead to mllions of dollars in
11 |} i nprovenents in revenue for | arge conpanies |ike Google and

12 || Yahoo and whatnot, and they inevitably use supervised | earning
13 || systens. Sonme of themon a quite i mense scale. Sone of these
14 || systens are trained literally on billions of training exanpl es.
15 || Q Are you famliar wth Arazon. con?

16 || A Yes. So Amazon woul d be anot her one. The recommenda-

17 || tions, you know, when you go there and it recommends you m ght
18 || be interested in buying these books, it has used supervised

19 || learning to learn fromlarge nunbers of purchase deci sions what
20 || you mght be apt to buy.

21 || Q And do you believe that your proposal or the plaintiffs'
22 || proposal is superior to defendants'?

23 || A Yes, it is superior inthat first it is likely to produce
24 || a higher |evel of responsive docunents with | ess nanual review
25 || And second, it provides a statistically valid estimate of its
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1 || recall, where defendants' process does not provide a
2 || statistically valid estinate.
3 MR MXAN e nonent please, Your Honor.
4 THE GORT: Sure.
5 (Brief pause.)
6 MR M@ N Your Honor, there is only the issue of
7 || Dr. Lews' report. For the life of me I don't know what we're
8 [|doing with reports. | would nove also to qualify Dr. Lew s as
9 || an expert inthe field of infornation retrieval as it's applied
10 || i n eD scovery.
11 THE GORT: Ckay. And, M. MKeown.
12 MR MKEOM Your Honor, with respect to the area of
13 || information retrieval, | think that's one area. | think the
14 || application of information retrieval in eb scovery, we would
15 || ask you to reserve ruling on because this is a fairly novel
16 [farea. |'mnot sure there is an expert in that area.
17 THE GQORT: How about his resune comng i n?
18 MR MIAN Very good. And his report, Your Honor?
19 THE GOURT: Wat about his report? Do you have a --
20 MR MKEOM Reports typically don't cone in.
21 || That's usually the testinony of the experts.
22 THE GORT: R ght.
23 MR MKEOM And his exhibits.
24 THE GORT: VWeéll, his resune's comng in. You' re not
25 || objecting to his qualification on search retrieval, correct?
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1 MR MKEOMI ninfornmation retrieval, Your Honor.
2 THE GQOURT: Information retrieval.
3 MR MKEOM Infornmation retrieval.
4 THE QORT: kay. |Is that good enough for you?
5 MR MOAN Yes, it is. Thank you, Your Honor.
6 THE GQOURT: Thank you. Are you going to cross, M.
7 || MKeown?
8 MR MKEOM Yes, Your Honor, | am |In addition,
9 ||wth respect to the portions that are specific to Georgia
10 || Pacific, M. Neuwirth wll handle that portion of the
11 || cross-exam nati on.
12 THE QORT: kay. That's fine.
13 CROSS-EXAMINATION
14 || BY MR MKEOM
15 || Q Good afternoon, Dr. Lew s.
16 || A Good af t er noon.
17 || Q M/ nane is JimMKeow. | represent one of the
18 || defendants, and | have sone questions for you about your
19 || testinony.
20 Do you have in front of you Exhibit 10, the protocol
21 || you were just discussing?
22 || A Yes, | do.
23 || Q Dd | understand your testinony to be you nodified part of
24 || this, but you did not wite it originally, is that correct?
25 (| A | didall of the technical design of this protocol based
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1 || on the descriptions -- ny conversations with plaintiffs'
2 || attorneys on their intended use of CBAA technol ogy.
3 IQ And when were you first retained in this natter?
4 || A | believe it was January 18t h.
5 || Q January 18th of 20127
6 || A That's correct.
7 || Q And have you spoken to any of the plaintiffs as opposed to
8 [|[the plaintiffs' |awers?
9 [l A No, | have not.
10 || Q And when did you prepare the protocol we see narked as
11 || Paintiffs' Exhibit 10, or your edits to it?
12 || A The, | believe the final version of this went in |ast
13 || Thur sday.
14 | Q And when did you first see it?
15 || A Vell, | first started working onit -- well, it was, oh,
16 ||wthin a few days of having been retained | started working on
17 ||it. You know, basically | |ooked at the descriptions of what
18 || the plaintiffs have been asking for. DO scussed w th them what
19 || they neant by CBAA and, you know, started work on ideas for
20 || this.
21 || Q And if we go back to February 6th, you nay recall that was
22 || the date that the parties nade their submssions to court on
23 || their respective positions. Prior to February 6th, how nuch
24 || work, how many hours had you spent on this natter?
25 || A Prior to February 6th. | would have to go back and | ook
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1 |Jon ny tine records, but, you know, it woul d have been -- you

2 || know, it would have been sonething -- it woul d have been at
3 || least 10 hours. 1'd really have to go back and | ook at ny
4 || records to know, you know, what happened before or after
5 || February 6t h.

6 || Q Prior to January 18th when you were retained in this

7 || ratter, had you ever heard the termcontent based advanced
8 || anal ytics?

9 | A l'mnot sure. |'ve heard many terns |ike content based
10 [ analytics. I'mnot sure if I've heard it with the advanced in
11 [Jit. You sonetines hear text anal ytics. You sonetines hear
12 || content analytics. So there's a nunber of terns like this in
13 || the industry. I'mnot sure if |'ve heard that exact term
14 || bef ore.

15 | Q And have you done anything to assist the plaintiffs in
16 || their response to docunment requests with respect to the

17 || protocol they're going to use?

18 || A Goul d you repeat the question.

19 || Q Sure. You have here Exhibit 10, which is plaintiffs'
20 || proposal for search process for each defendant. You al so
21 || understand, don't you, that the defendants served docunent
22 || requests on the plaintiffs?

23 || A (h, yes. | see what you nean.

24 || Q D d you prepare a protocol for the plaintiffs to conply
25 [|wth their docunent responses?
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1A No, | have not.
2 || Q Have you done anything to assist the plaintiffs with their
3 || docunent responses?
4 || A No, | have not.
5 Q A yousaidthat the Kroll system that you hel ped wite
6 || one of the algorithns for, a couple of the algorithns for was
7 ||  aunched i n 2010?
8 || A That's correct.
9 || Q Are you aware of that system having ever been approved by
10 |} a court for use in terns of finding responsive docunents?
11 MR MOAN jection. |'mnot sure the courts
12 || approve this.
13 THE CORT: Wl I, if he knows -- | nean, if he knows.
14 ||| nmean, if he knows. | don't know | nean, | don't know
15 || whet her you know Do you know, M. MKeown? Do you know the
16 || answer to that question?
17 MR MKEOM | do not believe it has ever been
18 || approved, Your Honor.
19 THE CORT: kay. Well, ask himif he knows. Ckay.
20 MR M@ N Shouldn't counsel have a good faith basis
21 || for the question?
22 THE GORT: Sure.
23 MR M@ N Has a court ever approved any particul ar
24 || pl at f or n?
25 MR MKEOM |'mtalking about the --
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1 THE QOURT: The Kroll system--
2 MR MKEOM The new systemthat has his al gorithns.
3 THE QORT: -- that actually Dr. Lew s has worked on,
4 || yes.
5 THE WTNESS: |'ve been inforned by Kroll that the
6 || systemhas been used in a nunber of eD scovery matters. [|'m
7 || not aware of any of the, the legal issues around that, if there
8 ||was a court approval. I'msinply not anware of those issues.
9 || BY MR MKEOM
10 || Q This concept of -- and | know you don't want to use the
11 || word predictive codi ng because of the trademark. And you
12 || prefer learning, right?
13 || A Super vi sed | ear ni ng.
14 || Q Supervi sed | earning. This concept of supervised | earning
15 ||is a fairly new devel opnent, correct?
16 || A ND.
17 || Q In the legal context, would you agree wth that?
18 || A If by new you nean within the past 10 years, sure.
19 || Q Do you think the use of supervised |learning as a neans of
20 || identifying docunents for purposes of producing themin
21 || response to docunent requests is a fairly new devel opnent ?
22 || A It is arelatively new devel opnent in the industry to ny
23 || under st andi ng.
24 || Q And you tal ked about TREC correct?
25 (| A Yes, | did.
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1||Q And that was Text REtrieval Gonference, T-REC is that
2 |[right?

3 {|A That's correct.

4 || Q And | think you said you were a foundi ng nenber ?

5 (A | was one of the initial PC menbers and | was one of the

6 || cof ounders of the TREC Legal Track.

7 || Q And the -- | believe you said that the TREC Legal Track
8 || was started in 2007, is that right?

9 || A | believe we had the initial discussions in 2005, and I
10 || believe the first year that there were results for was 2006.
11 || Q And one of the things that you do at TRECis you have this
12 || interactive task, is that correct?

13 || A Yes, there is an interactive task at TREC

14 | Q And as part of this interactive task, various teans | ook
15 |l at this collection of docunents you have for purposes of

16 || testing various approaches to findi ng docunments, correct?

17 || A Yes.

18 || Q And 2008 was the first year that there was this

19 || interactive task exercise, correct?

20 || A |'"d have to go back and | ook to check that. That sounds
21 || reasonabl e.

22 || Q V¢l 1, do you recall that there were only four teans that
23 || first year?

24 || A Again, | would have to go back and check the docurent. If
25 || you have the docunent, |'d be happy to ook at it.
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1||Q | do. Let ne just show you what we're going to nmark for
2 ||identification purposes as Exhibit No. -- Defendants' Exhibit
3 |INo. 5. Ad | just would like to ask you to turn to page 26 for
4 || purposes of refreshing your recoll ection.

5 (A (kay. So this docurent is a Law Journal article by Mura

6 || Gossman and Gordon Cornack cal | ed "Technol ogy Assisted Review

7 |lin eb scovery Can Be Mre Efective and More Eficient Than
8 || Exhaustive Manual Review "

9 || Q Rght. And ny question was if you could | ook to page 26
10 [ to see if that refreshes your recollection that 2008 was the
11 || first year of the interactive task.

12 || A Yes, it is.

13 || Q And, in fact, inthat first year of the four groups that
14 || went, only one had a recall over 20 percent, is that correct?
15 || A Are you referring to a particular nention of that in this
16 || docunent ?

17 || Q That's actually what's going to be narked as Def endant s’
18 || Exhibit 6. Defendants' Exhibit 6 is an article that you hel ped
19 ||wite, correct?

20 (| A That's correct.

21 || Q And if we turn to page 24.

22 || A Ckay. |'mon page 24.

23 || Q You report the results of the 2008 study, correct?

24 || A Uh-huh. Yes, this is the reports of the 2008 interactive
25 || task.
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1||Q And if you look at the very top of the page on 24, the
2 || last sentence there says, "he team notably the one that nmade
3 || the nost use of TAtine, obtained a relatively high recall,
4 || .62. Wiile the other three all nmaking significantly | ess use
5 [|of TAtine obtained recall values below 0.20," is that correct?
6 || A | see that, yes.
7 || Q And when we tal k about recall, you said that recall had to
8 || do with respect to how nmany of the total popul ation of
9 || responsi ve docunents were found through this system correct?
10 || A That's correct.
11 || Q So that when you ran the interactive task in 2008 and four
12 ||teans ran it, the best teamdid over 60 and the other three did
13 || less than 20 percent of recall, is that correct?
14 || A Vel |1, you said when you ran. | was --
15 || Q ['msorry.
16 || A | was not involved in running the Legal Track that year.
17 || Q My apol ogies. Wen TREC had its interactive task for 2008
18 || and four teans entered, three of the four terns had recall of
19 || less than 20 percent, is that correct?
20 (| A That's correct.
21 || Q Now, in 2009 were you involved in that interactive task?
22 || A No, | was not.
23 || Q Do you recall that in 2009 that the database that was used
24 || was a collection of Enron e-nails?
25 (| A Yes.
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1||Q And presunably this Enron e-nail production was an e-nail
2 || production to FER (phonetic), correct?

3 {|A That's ny under st andi ng.

4 | Q And presunably that had been col | ected sonehow. Do you
5 || knowif search terns were used to col |l ect that groupi ng of

6 || e-nails that were used for the Enron -- or excuse ne, the TREC
7 || interactive task in 20097?

8 || A I"'mnot famliar with the collection processes for the

9 || Enron dat a.

10 || Q And again, there were a nunber of teans, and they woul d
11 || ook at what recall they coul d achieve with respect to pulling
12 || docunents for particular requests that were crafted for

13 || purposes of that exercise, correct?

14 || A M/ understanding is that the teans were attenpting to

15 ||optimze | believe it was the F neasure. TREC in no case are
16 || the teans focusing solely on recal |.

17 | Q And if you | ook again at what we have narked as Exhibit 6,
18 || your article.

19 || A Yes.

20 || Q And you turn to page 4.

21 THE GOURT: Wiich article?

22 MR MKEOM |'msorry, Your Honor. | need to

23 || give --

24 THE QOURT: Defendants' 67

25 MR MKEOM Yes.
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THE QOURT: kay.
MR MKEOM | need to give hima different exhibit,
t hough.
THE QORT: (h, okay.
BY MR MKEOM
Q You have Exhibit 7 in front of you?
A Yes. It's a docunent entitled "Overview of the TREC 2009
Legal Track."
Q And is this a docunent you have seen bef ore?
A Yes, | have seen this before.
Q By the way, | neant to ask you before, is Ho supervised

| earni ng or predictive codi ng?

A It's actual |y uncl ear what technol ogi es H6 uses
internally.

Q If you look at Exhibit 7.

A That's the TREC 2009 Legal Track.

Q The TREC 2009 Legal Track.

A Yes.

Q And we turn to page 4. Athough | see they don't have

page nunbers on this version.

A Yes, this does not seemto have page nunbers.

Q If you look at Section 2.21.

A Ckay.

Q Wichis on the fourth page. And you | ook down at the

second to last paragraph. It says, "The steps we took to
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1 || process the collection are as follows." Do you see that?
2 || A | do see that.
3 {1 Q It appears that dearwell was the process that was used,
4 ||is that correct, for the TREC?
5 (A That's what's stated there, yes.
6 || Q And so the interactive task group used dearwel |l for
7 || purposes of their exercise in 2009, correct?
8 || A That does appear to be correct.
9 |Q And the inmages that were used were Tl FF i mages, is that
10 || correct?
11 || A I'mnot seeing that here. Gould you show ne where you're
12 || referring to.
13 || Q That was just a question. It's not on the page. Are you
14 || famliar with the fact that the i mages were Tl FF i nages?
15 || A ' mnot aware whet her Tl FF i nages were used duri ng 2009 or
16 || not.
17 || Q Do you recal |l that there were 24 runs undertaken in 2009?
18 || A I n which task are you specifying that?
19 || Q If we could turn to page 20 -- page -- you don't recall
20 || whi ch tasks were undertaken or how many in 2009?
21 || A There were several tasks undertaken. | don't renenber the
22 || exact nunber of participants. |'d be happy to ook at the
23 || section that you' re referring to.
24 || Q Do you recall that one of the tasks was rel ated to fantasy
25 || football?
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1|A | believe there was a -- one of the topics used in one of
2 ||the tasks. | don't actually renmenber which of the tasks that
3 || topic was used in.

4 || Q And sitting here today you don't know that there were 24
5 || tasks run at that tine?

6 || A |"mcertain there were not 24 tasks run. The tasks are
7 || the high level groupings, such as interactive, batch, or

8 || supervised | earning, and whatnot. There would never be nore
9 [[than three of those in a year. |'mnot sure what you're

10 || referring to then.

11 || Q Perhaps |'musing the wong term Does the termrun nean
12 || sonet hi ng to you?

13 || A It's certainly possible there were 24 runs. |f you coul d
14 || point ne to the particular task that you want to ask about, |'d
15 || be happy to | ook at that.

16 || Q If you turn to -- and again, unfortunately there are no
17 || page nunbers in this study. But if you turnin Exhibit 7 to
18 || section --

19 MR MKEOM | apol ogi ze, Your Honor. Gould | just
20 || have a nonent.

21 THE GORT: Sure. Sure.

22 (Brief pause.)

23 || BY MR MKEOM

24 || Q If you could | ook right above Section 2.3.4 -- excuse ne.
25 || Rght before Section 2.3.5.
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1A (kay. | see Section 2.3.5.
2 || Q Ckay. And if you |l ook at the paragraph above that.
3 |A Wiere it says, "W return to these data bel ow?"
4 || Q |"'msorry. The first full paragraph there. That there
S5 || were 24 runs.
6 || A (kay. The first full paragraph. Yes, there were -- it's
7 || discussing that there were 24 runs. | have to | ook back and
8 || see which task this is for.
9 || Q And you could find the runs assigned by topics in Section
10 || 2. 2. 3.
11 || A (kay. So this is under the interactive tasks. And sorry,
12 || what was the section you just nentioned?
13| 223
14 || A Al right. Al right. S0 2.2.3is alist of the research
15 || groups that took part.
16 || Q And there's a list of the runs as well, correct?
17 || A (h, yes. There's the -- the table on the next page then
18 || shows which topi cs each teamsubmtted results for.
19 || Q And you see there were topics 2001 through -- or 201
20 || through 2000 -- or 207, correct?
21 || A Yes.
22 || Q And if we turn back to Section 2.2.2, it gives the topics
23 || and topic authorities, is that correct?
24 MR MOAN I|I'msorry. Gould | have that question
25 || repeated, please.
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1 MR MKEOM Sure.
2 || BY R MKEOM
3 || Q If we turn back to Section 2.2.2. | apol ogi ze. There are
4 || no page nunbers on this docunent.
S ||A Yes, |'mat Section 2.2.2.
6 || Q There is the list of topics, correct?
7 || A Yes.
8 || Q And if you look at the topics, these are topics that were
O || created by the interactive task teamas potential docunent
10 || requests for purposes of this study, correct?
11 || A Yes, that's ny understandi ng.
12 || Q And there are just seven topics in this exercise, correct?
13 || A That's correct.
14 || Q And they're applied to this Enron group of e-nails that
15 || were collected for this task, is that correct?
16 || A Yes.
17 || Q And isn't it true that out of the 24 runs that were done
18 llonly 5 of the runs had a recall over 70 percent?
19 || A Are you referring to a particular table or a description
20 || here?
21 || Q | was referring to your article, which | think i s Exhibit
22 || 6.
23 || A At whi ch page?
24 || Q At page 24.
25 || A Al right. And where on this page are you referring?
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1 MR MKEOM | apol ogi ze, Your Honor. Let ne nove
2 |lon. 1'lIl cone back to that.
3 THE QORT:  kay.
4 || BY R MKEOM
51| Q Isn't it true that the total nunber of docunents anmassed
6 [|[inall four years of the TREC | egal study are less than the
7 || nunber routinely assessed in even a real world eD scovery
8 || probl en?
9 | A Vel 1, ny understanding is that real world el scovery
10 || probl ens vary to a considerabl e degree. However, |arge scale
11 || problens routinely invol ve review of very |arge nunbers of
12 || docunents. And | do believe that there are | arge scal e
13 || eD scovery probl ens that woul d have revi ened nore docunents
14 || than were reviewed in the TREC eval uati ons.
15 || Q If you ook at page -- again, on Exhibit 6, page 28. And
16 || Exhibit 6 is your article, correct?
17 || A Absol ut el y.
18 || Q And | direct your attention to Section 5.5 on page 28.
19 || The second paragraph. And again we're tal king here about the
20 || 2009 proj ect, correct?
21 || A No. This is talking about the history of the TREC Legal
22 || Track fromthe begi nni ng.
23 | Q  kay.
24 || A W to, | believe up to 2009.
25 || Q And you wote, "The Legal Track was hunbling al so for the
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1 ||insight it has provided the IR research operational eD scovery
2 || settings. Wiile the scope of the TREC rel evance assessnent
3 || process was | arge by TREC standards i n geography, technol ogy,
4 || personnel, and data set preparation, the total nunber of
5 || docunents assessed across all four years of Legal Track has
6 || been far snaller than the nunber routinely assessed in even a
7 || single real world discovery project."
8 Isn't that what you w ote?
9 [l A Yes, it is.
10 | Q And if you' d turn back to page 24 at the very bottom of
11 || the page. It says, "The post-adjudication results for the 2009
12 || topi cs showed sone encouraging signs. O the 24 submtted runs
13 || aggregating across all 7 topics, 6 obtained an F1 score of 0.7
14 || or greater," is that correct?
15 || A That's correct.
16 || Q So that only 6 of the 24 were 0.7 or greater, correct?
17 || A That's on the F score, yes.
18 || Q And is there arecall score there as wel | ?
19 [ A The next sentence says, "In terns of recall of the 24
20 || submtted runs, 5 distributed across 4 topics attained a recal l
21 || score of 0.7 or greater." And then, " these five runs, four
22 || distributed across three topics simltaneously obtai ned a
23 || precision store of 0.7 or greater."
24 So for the systens that were attenpting to do a
25 || singl e Bool ean classification optimzing the F1 score, that's
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1 ||the results that were achi eved.
2 || Q And for recall there are only five above .7 or greater,
3 || correct?
4 1| A That's correct. O course, the systens were not trying to
5 || optimze recal |.
6 || Q (kay. And of the five, two of the five were topic 207, is
7 || that correct?
8 || A | woul d have to go back and |1 ook. Do you have the
9 || point --
10 || Q Vel [, let ne point you first to what 207 is, which | think
11 || you' Il find on page 24.
12 | A Yes, |'malready open to that page.
13 | Q And topic 207 called for all docunents or conmuni cations
14 || that describe, discuss, refer to, report on, or relate to
15 || fantasy footbal |, ganbling on football, and related activities,
16 || including but not limted to football teans, footbal |l players,
17 || footbal | ganes, football statistics, and football perfornmance;
18 || is that correct?
19 || A That's correct.
20 | Q And that was the docunent request that was run agai nst the
21 || Enron e-nails. And two of the five that hit over 70 percent
22 || recall were the fantasy footbal | as opposed to the ot her
23 || requests, correct?
24 || A Are you citing a particular one of the docurments for that
25 || statenent ?
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1||Q V' Il pull that up out of there later. Let ne nove al ong.
2 || A Vell, I wll ook forward to being pointed to that when
3 ||you findit.

4 || Q Are you famliar wth the concept of stemm ng?

S || A Yes, | am

6 [|Q Wit is stemmng?

7 || A Semmng refers to a variety of techniques for allow ng

8 || mat ches between words that ignore to sone extent the endi ngs of
9 || the words.

10 || Q And you tal ked earlier about your concern w th Bool ean

11 || searches was in part that you had to have preci se word nat ches,
12 || is that correct?

13 || A Yes. And as | believe | nentioned in ny testinony,

14 || Bool ean queries often allowa wld card operator that allows
15 || matching on words to sonme extent ignoring their word endi ngs.
16 | Q And they allowfor nore than just word endi ngs, don't

17 || t hey?

18 || A Semmng typically is focused on reduction to a stemform
19 || that renoves what would be called suffixes. Soit's

20 || essentially stemmng is focused on word endi ngs.

21 || Q Have you seen the stemmng reports in this case?

22 || A The stemmng reports. |'ve seen the Bool ean query

23 || descriptions. | don't recall if I've read the stemmng

24 || reports.

25 |Q Areyou famliar wth the fact that each of the defendants
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1 ||in addition to having these search terns had a whol e nunber of
2 || stens that were al so searched as part of the Bool ean search?
3 {|A Vel |, yes. The Bool ean queries include wld card
4 || operators. ten indicated by a star, but sonetimes by ot her
5 || endi ngs, which allowignoring word endi ngs during the matching.
6 MR MKEOM Your Honor, ny col | eagues have asked ne
7 [|[toinquire about the Gourt's plan for this evening. W didn't
8 || have any questions that we were asking from1:20 until probably
9 || about 20 m nutes ago.
10 THE GOURT: |'mnot goi ng anywhere.
11 MR MKEOM  Ckay.
12 THE QORT: Let we find out ny court reporter,
13 || t hough.
14 (Off the record discussion.)
15 THE QART: | think our court reporter coul d stay
16 || till 6. If we had to go later than 6, we could go down to ny
17 || courtroomand turn the tape on.
18 MR MKEOM Ckay.
19 THE GORT: M. Neuw rth.
20 MR NEUWRIH Yes, | think there is a possibility
21 || that we mght need to go past 6. As you heard, there were --
22 ||in addition to the general issues, there were a nunber of
23 || i ssues about Georgia Pacific's --
24 THE CORT: Wll, M. Lews fortunately is in
25 || Chicago, so -- and we're going to have to conme back for
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1 || M. Regard.
2 MR MKEOM |'mhappy to go for a while | onger as
3 || well, Your Honor.
4 MR NEUWRTH VWé're happy to --
5 THE GOURT: |'mnot goi ng anywhere.
6 MR NEUWRITH VW¢'re happy to stay, but we just would
7 || want to nake sure that this is a process that in addition to
8 || M. MKeown's cross-examnation --
9 THE GOURT: That you have enough opportunity.
10 MR NEUWRIH -- that there's an opportunity to go
11 || over Georgia Pacific's specific cross-examnation.
12 THE CORT: No, right. Vell, should we have M.
13 || MKeown finish up and then we'll do Georgia Pacific the next
14 || time? Wuld that nmake sense?
15 MR NEUWRIH That's fine wth us if it would please
16 || the Court.
17 THE CQORT: kay. Wy don't you continue on, M.
18 || MKeown. Because you're -- | nean, you're on a roll right now
19 || and |I' mrenenbering things, so ...
20 || BY MR MKEOM
21 || Q Dr. Lew s, you have been handed what's been narked Exhi bit
22 ||8. 1'dlike to direct your attention to the attachnment to the
23 || cover letter.
24 || A Ckay.
25 || Q And if you look at the attachnent to the cover letter, do
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1 || you see there are three pages that have the International Paper
2 || search terns attached?
3 |A That's these first three wth the string Nos. 01 to 21?
4 THE CORT: M. MKeown, just one nonent. You know,
5 ||this is kind of -- | asked the other experts to stay till the
6 || end of the hearing. And obviously we're not going to be
7 || recalling or asking questions. M. Regard, we need to know on
8 || date. Does anybody el se need any of the experts for any ot her
9 || reason?
10 MR MKEOM! Present now, Your Honor?
11 THE GOURT: Pardon ne?
12 MR MKEOM You nean to keep them present now?
13 THE QORT: R ght, because otherwise if they' re
14 || catchi ng pl anes and stuff other than M. Regard who we've got
15 || to figure out date wse, | don't knowif anybody el se is here.
16 || V¢ had our linguistics lady, M. Brown, and M. Hanners. So
17 |} can we relieve then? &ing, going --
18 MR NEUWNRTH  Yes.
19 MR FREED Your Honor, also | apol ogi ze, but | have
20 || a plane | have to catch, so | nay have to | eave before they
21 || conplete the examnation. But | have plenty of adequate
22 || counsel here.
23 THE QORT: VWeéll, naybe it wll take us a half hour
24 ||to figure out a date. | nmean, naybe that's what we really need
25 || the half hour for. Wat tine's your plane, M. Freed?
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1 MR FREED 7:10. Soit's getting alittle ...
2 THE QORT: Yes. (h, darnit. How nmuch nore do you
3 || have woul d you say?
4 MR MKEOM | would probably go till at |east a
5 || quarter to 6.
6 THE QORT:  kay.
7 MR FREED. |'mnot suggesting that he shoul dn't
8 || proceed. |I'mjust apol ogizing for having to | eave early.
9 THE QORT: Veéll, | think the whol e question is,
10 |} though, on picking this next date. It was hard enough to get
11 Jlus all together at one tinme, and | want you to be here, so ...
12 | Al right. 10 mnutes nore and then we're stoppi ng. Ckay.
13 || Wherever you are in 10 mnutes.
14 MR MKEOM  Understood, Your Honor.
15 THE GOURT: Thank you.
16 MR MXAN Your Honor, if | nmay interrupt for just a
17 || nonent.
18 THE GORT: Sure.
19 MR MOAN | amconcerned about this exhibit that's
20 || been narked as Defendant 8. There seens to be | engthy
21 || attachnents to it. There's no indication that |I've been able
22 ||to see in the fewmnutes that |'ve been able to examne the
23 || letter. The attachnents were in the original. It doesn't
24 || indicate any such thing after the signature line, and | can't
25 || see anything in the content of the letter that indicates so.
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1 || Perhaps |'mmssing sonething. But if the attachnent wasn't
2 || part of the original and we don't have any indication of
3 || that --

4 MR MKEOM VeI, why don't we just take --

5 MR MOAN -- 1 don't think this is a proper

6 || exhibit.

7 MR MKEOM V¢ could take the cover letter off. M
8 || questions are all about the exhibit in any event.

9 MR MAN WIIl, as | said, | don't know that we've
10 || seen this exhibit, Your Honor. GCertainly not inits totality.
11 MR MKEOM Veéll, if you look at the second page of
12 || the letter, the second paragraph fromthe bottom the mddl e of
13 || the paragraph, it says the search terns, search terns and
14 || associ ated stemmng report are attached hereto as Exhibit 1.

15 MR MOAN My | inquire of counsel if these are the
16 || same search terns that were attached to the defendants' opening
17 || brief.

18 MR MKEOM! The search terns, yes.

19 MR MOAN But not the stemmng report?

20 MR MKEOM The stemming was not in there.

21 MR M3 N \Very good.

22 THE GOURT: Do you still have an obj ection now t hat
23 || you know where they're fron?

24 MR MOAN No, | don't, Your Honor.

25 THE QORT: kay. F ne. Then continue on, M.

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

Lewis - cross by MKeown 297
1 || MKeown.
2 || BY R MKEOM
3 IQ Dr. Lews, |looking at the page that goes | andscape node
4 |Iwth the search terns starting wth 01, 01.1, et cetera.
S || A Yes.
6 || Q Have you seen this |ist of search terns before?
7 || A VeI, | don't renenber if |'ve seen exactly this |ist.
8 || These are very conplicated Bool ean queries. |'d have to go
9 || back and conpare themto the docunents |'ve | ooked at before.
10 || Q And if you turn past those first three pages to the --
11 || what is behind it. Do you recognize that as a formof a
12 || stemmng report?
13 || A | have not seen this particular output format before. It
14 || | ooks |ike sonmething that could be a stemmng report.
15 || Q So that if we | ook, for exanple, just under search 01.1
16 || where we have \eyer haeuser stemmed as the first |line, do you
17 || see that there?
18 || A Yes, | do.
19 || Q And again |'mon the stenmng report.
20 (| A Yes.
21 || Q It lists nunerous spellings of \Wyerhaeuser, incl uding
22 || Veyer haeuseri zation. And what's your understandi ng of what
23 || woul d happen in a Bool ean search if sone other formof spelling
24 || were included in a stemmng report?
25 (| A | really don't know howto interpret this report. This is
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1 || the -- yeah, you know, | woul d have to know what the software
2 || that produced this report was configured to do.
3 IQ kay. Well, let ne ask you a different question. Your
4 || under st andi ng when you tal ked about the precision that was
5 || needed for purposes of searching w th Bool ean search terns,
6 ||it's not the case that if the word is -- soneone wants to know
7 || about the price -- if prices were raised, right, that if the
8 [[termraise, RAI-SE is included and there's a stemmng t hat
9 || has a whol e variety of different variations of the word rai se,
10 || those variations would all be picked up by the Bool ean sear ch;
11 ||isn't that correct?
12 | A It woul d depend on the exact details of the stemm ng
13 || algorithm But certainly the intent of stenmmng al gorithns
14 || that are included i n Bool ean search systens is to al | ow sone
15 || degree of matchi ng on norphol ogi cal variations of a word. And
16 || I'msorry. | shouldn't use that word. But just different,
17 || different words that are derived fromthe sane root.
18 || Q And so when you were suggesting before in your direct that
19 || Bool ean searches you have to have a precise match, it's not
20 || just whatever the one word is that's in that search string,
21 || it's whatever other stens nay al so exist wth respect to the
22 || words in that search string; isn't that correct?
23 || A It woul d depend on how the stemm ng operations of the
24 || Bool ean search are inplenmented. |n sone cases a Bool ean search
25 || systemw || require an explicit operator at this end of the
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1 || stem which then specifies the set of extensions of the stem

2 || that can be matched. In other Bool ean search systens there nay
3 || be a configuration of the software that would turn on stenm ng
4 ||for all of the words in the Bool ean query.

5|1 Q But you haven't seen the stemmng reports for any of the

6 || defendants, is that correct?

7 || A Not to ny recollection.

8 || Q (kay. So you don't know what words were included or not

9 ||included as variations of the words in the search termstring,
10 || correct?

11 || A Under the assunption that the Bool ean search al gorithns

12 || used stemfmng, | don't know what variations of the stens or the
13 || words in the Bool ean queries were being natched on. It would
14 || depend on the configuration of the stemmng operations of the
15 || system

16 Wien | di scuss Bool ean query systens as bei ng exact
17 || match systens, | amreferring to the fact that the -- each

18 || word -- the conbi nations of words that are expressed in the

19 || Bool ean query need to be nmatched exactly. There often in
20 || information retrieval systens is some degree of stenmmng that
21 || allows a snmall anount of matching on other words with the sane
22 || root or with the same begi nni ng dependi ng on how
23 || norphol ogi cal |y accurate the stemmng is.
24 || Q Let's talk a little bit about supervised | earning that you
25 || are proposing. And your hope in the broader schene beyond this
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1 || case would be to reduce the costs of discovery, is that
2 || correct?
3 {|A My hope is to see statistical technol ogy infornation
4 || retrieval used to solve people's needs for information. MNany
5 ||different factors go into people' s needs for information.
6 || Conpl eteness of the information found, costs, amount of human
7 || effort, degree of desirability of types of human effort.
8 || There's a huge variety of factors that one optimzes in
9 ||information retrieval systens. bviously costs is one of the
10 || factors that's of considerabl e interest.
11 || Q And one of the things that you' d like to do is reduce the
12 || costs of eD scovery through supervised | earni ng?
13 || A | believe that supervised | earni ng has consi der abl e
14 || potential for reducing costs of eD scovery through the
15 || possibility of |everaging the nanual effort in reviewto
16 || produce -- you know, in order to produce strong predictive
17 || nodel s that bring nore responsi ve docunents to the fore,
18 || enabl i ng the responsi ve docunents to be reviewed with | ess
19 || manual effort. So it's certainly one of the desiderata.
20 || Q You' ve heard of a linear review is that correct?
21 (| A Yes, | have.
22 || Q And a linear reviewis when soneone | ooks at each docunent
23 || one after the other, correct?
24 || A Rght. M understanding of linear reviewand | -- ny
25 || understanding is also that there's sone variation i n what
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1 || people nean by linear review But it is usual -- ny
2 || understanding is this usually referred to a process where sone
3 || set of docunents is identified and each of those docunents is
4 || | ooked at by sone person.
51| Q And if the defendants had sone groups of docunents that
6 || were reviewed by |linear review you re not objecting to that,
7 || are you?
8 || A VeI, I"'mnot here to object to anything. |'mhere to
9 || provide ny anal ysis of defendants' process and ny anal ysis of
10 || plaintiffs' proposed process.
11 || Q And you're not criticizing a linear reviewthat nay have
12 || been done with respect to segnents of docunents, isn't that
13 || correct?
14 || A |"'mnot here to criticize any linear review | have not
15 || been asked to anal yze such a thing.
16 || Q So that if there were sone group of docunents that were
17 || collected and put before the contract attorney to have every
18 || docunent reviewed individually, your testinony about supervised
19 || learning woul d be not directed at that, is that correct?
20 (| A l'mnot sure that | understand your question. Gould you
21 || repeat it.
22 || Q Sure. Let's assune that there is a server, and the server
23 || has sone folders that are dedicated to a topi c that through the
24 || process counsel has determned may have potentially rel evant
25 || docunents. You're not suggesting that instead of saying that a
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1 || contract attorney ought to revi ew every docunent in that
2 || particular folder, that they can't do that, that instead they
3 || ought to use supervised | earning for those docunents?
4 1| A V¢l 1, again, |'mnot saying that anybody can or can't do
5 || anyt hi ng.
6 || Q Wien you tal k about recall and precision, | just want to
7 || mrake sure | have the terns correct. Wen you tal k about
8 ||recall, you are assumng that if there is sone universe of
9 || docunents that are responsive, recall defines what percentage
10 || of those are captured by the search process that was
11 || undertaken, is that correct?
12 || A Yes. Recall describes the extent to which a system has
13 || found all of the responsive docunents that are available in
14 || what ever the appropriate universe to be considered and the
15 || particul ar problemis.
16 || Q So that, for exanple, if there were out in a collection of
17 || a mllion docunents 100, 000 docunents that were actual |y
18 || responsi ve and your systemcol |l ected 90,000 of that hundred
19 || thousand responsi ve docunents, you would say the recall is
20 || 90 percent, correct?
21 (| A Yes, that's correct.
22 || Q And | think you testified earlier this afternoon that
23 || recall is the nost inportant factor, correct?
24 || A M/ understanding in the discovery context is that there is
25 || a great premumon the finding of responsive docunents. And so
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1 || ny inpression woul d be then that recall is the nost inportant
2 || effectiveness neasure in a discovery setting. (bviously
3 || precision affects what the costs of subsequent review are goi ng
4 ||to be. But in some sense recall seens fundanental given the
5 || need to find the majority of responsive docunents.
6 || Q And in the TREC studies, the interactive tasks, again, of
7 {|the 24 runs in 2009 conpl eted just a coupl e years ago, only 5
8 || of the 24 got over 70 percent recall, is that correct?
9 | A | believe that's the case. O course, the systens were
10 || not being told to optimze recall.
11 || Q And in the field of information technology there is no
12 || defined mni num| evel of recall, isn't that correct?
13 || A That's correct. That was sonething -- that woul d be
14 || something that's a task specific. Wat woul d be a sufficient
15 || level of recall or any other effectiveness nmeasure depends on
16 || the details of the task.
17 || Q Now, let's go back to ny exanpl e before where we had the
18 || mIlion docunents and we had found through our search
19 || et hodol ogy the 80, 000 of the 100,000 that are responsive. But
20 || our search net hodol ogy has actual ly pulled in 200, 000 docurnents
21 || so that the search nethodol ogy has 200, 000 docunents, of which
22 || 80,000 are responsive. Are you with ne so far?
23 || A | believe you said 90,000 were found before. Are you now
24 || sayi ng 80, 000?
25 || Q Let's use 90,000. | was trying to nake the nath easier
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1 ||for nyself, but that's okay. V¢ can go wth 90. Let's assune
2 ||that there are 90,000 responsive out of the 200,000 that are
3 || pulled in by your search nethodol ogy.
4 || A Ckay.
51| Q Your precision neasure in that case woul d be 45 percent,
6 ||is that correct?
7| A (h, well, 1'd have to sit down and do the math. But let's
8 ||see. You're saying that there's -- well, let's go back to your
9 || 80,000 then if we're going to do that conputation.
10 (Laughter.)
11 THE WTNESS. So you woul d be saying that of the
12 || 200, 000 t he system found 80, 000 were responsive, 120,000 were
13 || nonresponsive. So we'd have 12 over 20, which would be -- it
14 || would be 6 over 10. So that woul d be a 60 percent precision.
15 || BY R MKEOM
16 || Q 60 -- oh, so the precision neasures the nunber that are
17 || nonresponsi ve or the nunber that are responsive?
18 || A h, no, I"'msorry. | got it backwards. It's the -- yes,
19 [ 80 -- I'msorry. 80,000 over the 280,000. So it -- yes, it's
20 (| 40. It's 40 percent.
21 || Q And if | took those 200,000 and then gave themto contract
22 || attorneys and had themreview themfor responsiveness so that
23 |Jultinmately 120,000 docunents were produced -- well, if | had
24 || them --
25 (| A You nmean the other way around, right?
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1||Q |"'msorry. 1'mgoing to change the nunbers to nake it
2 || easier.
3 {|A Ckay.
4 || Q Al right. M search nethodol ogy has col | ected 200, 000.
5 (A Ckay.
6 || Q Qut there in the nystical world where we know exact|y what
7 ||is responsive, there are 80,000 responsi ve docunents. Ve¢'re
8 || changing the math to go to 80, right?
9 | A (kay. So we have a new exanpl e here. (Gould you give ne
10 || all the paraneters of the new exanpl e.
11 || Q Certainly. M search net hodol ogy has drawn in 200, 000
12 || docunents, correct?
13 || A So could you first tell ne what the size of the collection
14 || is.
15 || Q 1 mllion.
16 || A Ckay.
17 MR MKEOM It's not going to be that hard of a
18 || question at the end, and I know I'mvery close to ny 10-mnute
19 ||limt, Your Honor. And | wll wap this up quickly.
20 THE GORT: | know you w || .
21 || BY MR MKEOM
22 || Q So | have a universe collected of a mllion docunents. M
23 || search net hodol ogy has brought back 200, 000 docunents.
24 || A Ckay. 200, 000 hits.
25 || Q 200,000 hits. There are only 80,000 that are truly
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1 || responsi ve.
2 || A Qut in the whole 1 mllion.
3 || Q Qut of the whole -- well, out of the 200, 000.
4 || A There's 80,000 in the 200,000 hits.
51| Q That are responsive?
6 || A Ckay.
7 || Q Al right. [If | use contract |awers to revi ew those
8 || docunents and nark themresponsi ve and nonresponsi ve, and the
9 || contract attorneys nmark the 80,000 docunents that are
10 || responsi ve as responsive and the other 120, 000 as
11 || nonresponsi ve, the set that | have produced to the other side
12 || has a 100 percent precision rate, correct?
13 || A If they do that wth conpl ete accuracy, that woul d be the
14 || case.
15 MR MKEOM Your Honor, this would be a good tine
16 || to break.
17 THE QORT: Ckay. Thank you. So you nay step down,
18 || Dr. Lew s, but don't go too far because you' re involved in the
19 || next hearing too. kay. MNow, if we solve this, we could
20 || settle the case. Mbnday, March 5th, next Mnday, |'massum ng
21 || that's probably not a go. But a week fromFriday, March 9th,
22 || coul d peopl e swtch things around? M. Regard, can't do it.
23 || Ckay.
24 MR MROATZ Your Honor, it's Andy Marovitz for
25 || Tenple-Inland. | have M. Regards' availability. During the
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1 || break I had a chance to grab it. V' Il work around yours
2 || obviously to the extent we can. M. Regard has sone child
3 || caring issues that he's trying to work around.
4 THE GORT: How i s Wdnesday, March 28t h?
5 MR MRONTZ That's fine, Your Honor.
6 THE GQOURT: Can you guys do March 28t h?
7 MR MROUTZ It'sfinewth M. Regard.
8 THE GORT: R ght.
9 MR MROATZ | shouldn't speak for the other
10 || def endant s.
11 THE QORT: Dr. Lews, it's a \Vednesday March 28t h.
12 DR LEWS. | believe that will be fine, Your Honor.
13 THE QORT: Ckay. And we just have to find out from
14 || our plaintiffs.
15 MR MO N Your Honor, | hate to be a fly in the
16 ||ointnent. | have a -- would we be concl udi ng on the 28t h?
17 THE GORT: Yes, | can also do the 29th if the 29th
18 || is better.
19 MR MXAN Wll, what |'mtrying to schedul e around,
20 || Your Honor, is that the Southern Dstrict of Galifornia's
21 || Dstrict Conference is the 29th.
22 THE QORT: Ch, so you want to get back. Well, 1'd
23 || like to start very early in the norning actual ly on the 28th.
24 | And | think we -- | would like to suggest three things for the
25 || agenda. V¢ have to finish -- we're going to do M. Regard's
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1 || cross-examnation. W are going to do M. -- well, actually
2 [|direct. | nean direct and whatever. And then we're going to
3 ||finishup D. Lews', and | would like to have a neeting. 1'd
4 ||like to have a Rule 16 conference wth the lawers. |f we're
5 |lall going to be together, it can be 15 mnutes or it can be
6 || longer, but | would like to sit down wth you. And | didn't
7 || get an opportunity at the begi nning of the case.
8 MR NEUWWRTH Just one point of inquiry, Your honor.
9 ||| don't knowif that agenda was neant to be the order in which
10 || we would do things. But since we are in the mddl e of the
11 | cross of Dr. Lews, it would seemto nake sense to start wth
12 || fini shing that.
13 THE QORT: Dr. Lew s, can you get down here at
14 || 8: 00 o' clock in the norning?
15 DR LEWS Sure.
16 THE QORT: Ckay. He's close.
17 MR NEUWRTH Thank you.
18 THE QORT: He's ny neighbor. [|'Il give hima ride.
19 MR FREED Can | add Dr. Tenny to the mx? Because
20 || at this point her report has been in the defendants' hands for
21 ||quite along tine. And we did have a notion for
22 || reconsideration. They knew everything that they needed to know
23 |fon the 16th. |If there was sone surprise relative to this
24 || hearing today, that's one thing. But to a hearing that is out
25 || anot her nonth, Your Honor --

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com
http://www.pdffactory.com

309
1 THE CORT: Wat newis she going to add to what Dr.
2 || Lew s sai d?
3 MR FREED. Wéll, she has certain issues whi ch have
4 || been raised wth respect to search strings, which is precisely
5 || an area of expertise which she has anal yzed. And | woul d at
6 || least like to keep the option open. And believe ne if we feel
7 ||it's redundant, we're not going to i npose on Your Honor or the
8 || defendants. But --
9 MR ECHOLS. The only question, Judge, Barack Echol s
10 || on behal f of Packagi ng Corporation of Anerica, would be with
11 || respect to any Daubert issues. A |east based on what we saw
12 || when we got the report on Thursday it's not clear that there's
13 || any appropriate qualification or fit for this wtness'
14 || testinony in this particular circunstance. | don't know how
15 || you woul d want those to be rai sed and addressed.
16 MR FREED. Ve¢'d be very, you know, happy to do that
17 || in advance so that there woul dn't be an i ssue about again
18 || having her attend and then not be qualifi ed.
19 MR ECHOLS Exactly. That was part of what you had
20 || said the last tine, Judge, not to waste anybody's tine.
21 THE CORT: Wy don't you talk to each other and see.
22 ||| don't want to be preclu -- I'mtrying not to preclude
23 || anybody, but | don't think after nine hours today that we need
24 || any redundancy here.
25 MR FREED. Ve don't, Your Honor. And we wll
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1 || seriously consider it. | just want to keep the option open.
2 THE QOURT: This gentleman needs to get to
3 || Glifornia, and | have a 4 o' clock w th Judge Hol der nan t hat
4 || day, so | need to get there. So that's why we're starting at 8
5 ||oclock inthe norning. And | do want to have enough tine for
6 ||this Rule 16. Yes.
7 MR MAROATZ Judge, nay | raise just two issues
8 || just of housekeepi ng.
9 THE COURT: Absol utel y.
10 MR MMROUTZ Frst, 8o clock innmorning is just
11 [{fine. Ve intend at |east a week before March 28th to give the
12 || plaintiffs, and we'd like to submt to Your Honor as wel |,
13 || additional infornation about the chart that was tendered. W
14 || don't want there to be any claimof surprise or |ateness or
15 || anything el se. So of the sane kind of information that was
16 || submtted beforehand whether it's called a report or something
17 || el se, we just --
18 THE GORT: And that goes to M. Regard' s testinony
19 || anyway.
20 MR MROUTZ Correct. CQorrect.
21 THE QORT: kay. That's fine.
22 MR MARONTZ Second, in that connection al so |
23 ||don't knowif it applies generally here, but we would |ike a
24 || suspension of the witness rule. V¢ do need to talk to M.
25 || Regard about that. And technically we'd like to be able to do
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1 || that.
2 THE QORT: And that's fine. And if they need to
3 ||talk to Dr. Lews, that's fine too. |s that okay wth
4 || everybody? Yes?
5 MR M@ N Yes.
6 THE CORT: kay. Yes.
7 MR MCAREINS. Mark MCareins on behal f of Rock
8 || Tenn. | just talked to counsel for plaintiffs. | think we've
9 || agreed that he woul d kind of fish or cut bait wthin the next
10 || coupl e weeks --
11 MR FREED. Absol utely.
12 MR MCAREINS. -- as to whether he woul d even need
13 || that additional expert.
14 THE QOURT: Just think about it. Ckay.
15 MR FREED. V¢ are, Your Honor. And we don't want to
16 || i mpose on the Gourt or other counsel. Ve wll giveit very
17 || serious consideration.
18 MR MROUTZ And, Your Honor, finally. n
19 || M. Regard there is obviously some nore direct to go, but not
20 || very much. There is obviously the point of the chart that we
21 || didn't have a chance to go through today. And then M. Regard
22 || offered opinions at the very outset about a coupl e other issues
23 || that we just didn't get to. It's a --
24 THE CORT: WlIl, that's not a problem | nean, |
25 || cut, I cut that off. Ckay. And we didn't finish wth Dr.
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1 ||Lewis. So that nakes a |lot of sense.
2 MR MAROVU TZ Thank you, Your Honor.
3 THE CORT: So we'll get all that done. Then we'll
4 || be all finished. Do you go back to Judge Shadur al so? | neant
5 ||to ask that. Do you have a date w th Judge Shadur?
6 MR NEUWWRTH March the 15th, Your Honor.
7 MR MRONTZ Yes, March 15th at 8:45.
8 THE GQOURT: Do you physically come on March 15t h?
9 MR NEUWWRTH Yes, Your Honor.
10 MR MROATZ V¢ do.
11 MR MKEOM Vell, | think the -- if there's this
12 || convention that has occurred that if Judge Shadur is satisfied
13 ||wth the status report, we don't need to appear on the 15th.
14 || And perhaps if the Gourt coul d suggest to Judge Shadur that we
15 || don't need to appear because we're comng here on the 28th.
16 THE CORT: That we have nore to do as far as the
17 || purpose of the referral.
18 MR MKEOM Yes.
19 THE CORT: Ckay. |I'll certainly do that.
20 MR MKEOM Thank you, Your Honor.
21 MR MAROVU TZ Thank you, Your Honor.
22 M5. MLLER Thank you, Your Honor.
23 THE CORT: kay. Vell, we'll see everybody then.
24 || V&' re sayi ng Wdnesday, March 28th, right. Ckay. 8 o'clock in
25 || to norni ng.
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1 MR MAROVU TZ Thank you, Your Honor.
2 MR M@ N Your Honor, | had conpletely forgotten
3 || conpl etely about the Judge Shadur natter. But perhaps if we're
4 || going to be here the 15th, we're all schedul ed up anyway. |If
5 [|the Court's got the availability.
6 MR MRONTZ Not the experts, Your Honor.
7 THE GORT: |'mon crimnal duty that week, which
8 || neans | have to be available all day, or I'mgoing to put you
9 |lall injail. Ckay.
10 M5. MLLER The 28th it is, Your Honor.
11 THE QORT: Al right. 1 have to be avail able the
12 || entire day. Gkay. Everybody, thank you.
13 MR MXA N Thank you, Your Honor.
14 M. MLLER Thank you, Your Honor.
15 MR MAROV TZ  Thank you.
16 (Whereupon, said trial was recessed at 5:45 p.m., to
17 reconvene on 3/28/12, at 8:00 a.m.)
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